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1. INTRODUCTION

1.1.  Highlights of Brazil - 2005-2006 Edition
PricewaterhouseCoopers

1.1.1. 2005 - Continued but modest growth

The exceptionally favorable conditions in the world economy which drove the high performance of the
emerging market economies in 2004 persisted in 2005. From a Brazilian standpoint, these economic
conditions included a vigorous expansion of world trade, high commaodity prices, and abundant liquidity at
low interest rates in the foreign markets. Despite this favorable environment, the Brazilian economy grew
only about 2.2%, contrasting with the average growth of some 6% for the emerging market economies. This
relatively modest performance was due to three main domestic problems during the year.

The first was the need to reduce inflation to the target rate of 5.1%, leading the Brazilian Central Bank to
apply a very tight monetary policy. The basic real (net of inflation) interest rate remained at around 14% per
year for most of the year, comparing with real rates close to zero in the financial centers of the US and
Europe. Although the rate of inflation fell from 7.6% in 2004 to 5.8% in 2005, close to the Central Bank’s
target rate, the cost of the policy was substantial in terms of a weaker consumer demand and stagnant
investment expenditures by the business community.

The second problem was the political crisis, triggered by widespread charges of corruption against key
officials in President Lula’s Government and his party (PT), which dominated much of the year and promises
to continue in the first months of 2006 and up to the October general elections. The evidence collected by the
Congressional Inquiry Commissions during 2005 polarized the attention of the media and public opinion,
and at various moments in time threatened to lead to an institutional crisis and the impeachment of President
Lula himself. Although the premature end of the Lula Government now seems to be out of the question now,
the crisis paralyzed both the administration and the Congress, and shattered the coalition supporting the
government. Despite the fact that the economy and the financial markets have seemed to be more or less
immune to the political crisis, uncertainty about the immediate future increased and led to a more cautious
attitude by the markets affecting business investment plans. As a result, gross domestic investment closed the
year at just about the same level as 2004.

The third problem was the continuing appreciation of the Brazilian real throughout the year, resulting both
from the short-term capital inflows, driven by the large interest rate differential in the domestic financial
market, and by the extraordinary trade (and current account) surplus resulting from the expansion of exports.
In fact, the 15% appreciation of the real against the US dollar in 2005 seemed to be an efficient mechanism
to reduce inflation closer to the 5.1% target, but it also reduced the competitiveness of Brazilian exports. In
the second half of 2005, it became clear that exports of manufactured products were losing their strength. In
addition, the appreciation of the exchange rate contributed to the financial difficulties faced by the
agribusiness sector, the leading export sector in the last five years.

The real-dollar exchange rate has appreciated by whatever criterion it is measured, although the amount of
the appreciation is subject to controversy. A reasonable measure of the appreciation would be to compare the
current exchange rate with the (inflation adjusted) average rate which prevailed in the 6-year period since
Brazil adopted free-floating in January 1999. Under this measure, inspired by the purchasing power parity
rule, the Brazilian real would be overvalued by some 20%, i.e., almost equivalent to the full appreciation of
2004-2005. If this measure is correct, the exchange rate should eventually adjust itself to the equilibrium
rate, but the timeframe for that to happen is uncertain. At this point, given the strength of the Brazilian
balance of payments and the liquidity conditions in the worldwide economy, the best guess is that this catch-
up will be gradual and slow.

Brazil’s indicators of international solvency and liquidity continued to improve in 2005, resulting from the
22% increase in exports (Brazilian exports doubled in the last 5 years). The ratio of the foreign debt to
exports fell to 1.7 against 3.9 in 2001, helped also by the steady decline in the country’s foreign debt (see

table below). On the other hand, the record high trade surplus of US$ 44.5 billion (and the current account
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surplus of US$ 15.5 hillion) allowed the Central Bank to increase its net international reserves from US$
27.5 billion in 2004 to US$ 46.5 billion in 2005. At the end of the year, the government announced the
advance payment of its US$ 15.4 billion debt to the IMF. In spite of this payment and the continued
involvement of the Central Bank in buying foreign exchange in the market, the exchange rate appreciated
15% in 2005. The Brazilian sovereign risk premium reached the lowest level ever by the end of the year
(close to 300 basis-points), reflecting the improvement of the external indicators. The main rating agencies
upgraded Brazil’s ratings in 2005 and would probably have done more if the domestic political crisis had not
increased the uncertainty about the future of the Government and its economic policies. In fact, the main
external indicators of the Brazilian economy would have already qualified the country as investment grade
were it not for the weakness of the domestic indicators.

Fiscal policy maintained its course, aiming at a steady reduction of the public debt-to-GDP ratio through a
primary surplus targeted at 4.25% of GDP. Nevertheless, the exceptionally high real interest rates practiced
by the Central Bank in the year hindered a reduction of that fiscal indicator, which remained stable around
52% of GDP. Despite the responsible fiscal policy of the last five years, the quality of the fiscal adjustment is
still very poor. It has been based on an increase in tax revenues, on top of an already excessive tax burden
approaching 37% of GDP (against an average of 20% for the other emerging market economies), and the
virtual disappearance of public investments. This means that government current expenditures (consumption
plus transfers) have maintained their unchecked upward trend relative to GDP. Perhaps the main political
challenge of the coming years for Brazil will be the introduction of new legislation leading to a steady
reduction of government current expenditures relative to GDP as a necessary step to reform the inefficient
Brazilian tax system.

1.1.2. Outlook for 2006

The economic perspective for 2006 is favorable for Brazil, but uncertainty will increase in the aftermath of
the political crisis and continue up to the October general elections. On the external front, it is expected that
the world economy will continue its expansion of the last three years, although the outlook of higher interest
rates will translate into less liquidity for emerging market economies and perhaps lower prices of
commodities. However, the Brazilian Government no longer requires external financing and is therefore
much less vulnerable to the trends in the international financial markets.

On the domestic front, it is likely that growth in 2006 will be driven by domestic rather than external
demand. This expectation results from the fact that exports which have been the main engine of domestic
growth in 2004 - 2005 will slow down primarily due to the large appreciation of the Brazilian real. On the
other hand, it is expected that inflation will remain close to the Government target of 4.5%, paving the way
for a steady decline of domestic interest rates, which in turn will foster domestic consumption and
investment. It is also likely that Government expenditures will increase above the normal trend in an election
year. Overall, a growth rate of around 3% seems feasible for the year.

Two scenarios for the presidential elections of 2006 are being considered, depending on Lula’s remaining
electoral strength after the political crisis that overwhelmed his administration in 2005. If Lula remains as a
major candidate, with good chances of winning, a scenario of polarization between the PT and the PSDB is
likely, similar to the 2002 elections. In that case, political uncertainty is minimized since both candidates and
their policies (whoever the PSDB candidate is) are well known. If Lula loses most of his popularity with the
crisis, as current opinion polls seem to indicate, and becomes a weak candidate, a scenario of fragmentation
is likely in which other major parties besides the PSDB seize the opportunity of having their own presidential
candidate. In that case, political uncertainty is maximized, since alternative (less known) policy agendas may
come to the scene. Whatever scenario prevails, however, there is a reasonable confidence that Brazil is
sufficiently mature to pursue sound policies in the future. That confidence explains why the political crisis
has caused so little damage to the economy in 2005.
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1.1.3.  Principal economic indicators
(certain 2005 figures are estimated)

GDP (US$ billion at average exchange rate)
GDP growth (% p.a.) — indexed local currency
Unemployment rate (% of labor force)
General price index - IGP-DI (% p.a.)
Consumer price index - IPCA (% p.a.)
Exchange rate at year-end (R$/US$)
Exchange rate change (% p.a.)

Public sector deficit (% of GDP)

Public sector debt (% of GDP)

(in US$ Billion)

Exports

Imports

Trade balance
Current-account balance
International reserves
Foreign direct investment
Total foreign debt
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2005

802
2.2
95
16
5.8

2.30
(15.4)
36
51.7

1175
73.0
445
155
61.0
13.0

205.0

2004

606
4.9
9.6

12.4
7.6
2.72
(7.8)
25
51.7

96.5
62.8
33.7
11.7
52.9
8.7
220.1

2003

507
05
10.9
7.7
9.3
2.95
(16.4)
37
57.2

73.1
48.2
24.9
41
49.3
9.9
235,4

2002

459
19
10.5
26.4
125
3.53
52.2
10.3
555

60.4
47.2
13.2
(7.6)
37.8
141
227.7

2001

510
13
10.6
10.4
7.7
2.32
21.0
5.2
52.6

58.2
55.6
2.6
(23.2)
35.9
24.7
226.1
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1.2.  The Brazilian Legal System
Edgard de Novaes Franca Neto
- Advocacia Novaes Franca

1.2.1. Brazil is politically organized under the form of a federative republic comprised by a juridical system
that consists in the indivisible union of the states, municipalities and federal district, where, pursuant to an
express provision of the Federal Constitution, are located the highest governmental administration entities of
the country, distributed, namely, among the Executive Branch: the Presidency of the Republic and
ministerial bodies; the Legislative Branch: National Congress, comprised by the Federal Chamber, which has
a variable, proportional representation of the population by the federal deputies, and the Federal Senate,
which has a fixed proportional representation of the States by their Senators; and the Judiciary Branch: the
Supreme Court (STF).

1.2.2. The Brazilian legislative system is established according to the Federal Constitution, which is the
maximum legal statute and as such preserves the basic rights and legal assurances to Brazilian and foreign
citizens, provides on the political-administrative organization of the Federative Republic of Brazil, defines
the scope of the basic duties of the Executive, Legislative and Judiciary Branches, provides on the tax
system, the economical-financial and social system and attributes to the States to individually organize and
govern themselves by their own constitutions and state laws, consistent with the basic principles established
in the Federal Constitution, attributing to the municipalities authority to legislate only on issues of local
interest.

1.2.3. Brazil adopts a codified legal system, e.g. Civil Code, Tax Code, Criminal Code, etc. that authorizes
through constitutional authority defined to this extent in regard to specific legal matters, the issue of laws by
the Federal Government (federal laws), the States (state laws) and by the Municipalities (municipal laws),
always through a mechanism operated by the respective Executive and Legislate branches within their
authority, the Federal Government’s authority to legislate also prevailing over the authority of the States and
Municipalities to do so, in order to prevent the issuance of laws that are concurrent or conflicting with each
other on the several matters.

1.2.4. For a basic, better understanding thereon, the Federal Constitution expressly determines that the
Federal Government has exclusive legislative authority to legislate normally on issues in the fields of civil,
commercial, criminal, procedural, election, agrarian, maritime, aeronautical, space, labor, expropriation,
water, power, information technology, telecommunications, radio-broadcasting, currency system, exchange,
credit, insurance, foreign commerce, mines, nationality, citizenship law, etc.

1.2.5. The court decisions must always follow a correct application of the current laws, being certain that
the court precedents do not vest the nature of law under the Brazilian legal system, consisting merely in an
informative element for the court ruling, which in the event of not existing specific legal provisions to
support it, shall be based on analogy, costumes and the general principles of law.
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2. IMPORT & EXPORT
Maria Gabriela Duva
- Veco Consultants Ltda.

2.1 Import

All individuals or companies that are engaged or intend to engage in foreign trade must be enrolled with the
REI - Registry of Exporters and Importers and apply for registration to process their operations in the
SISCOMEX - Integrated System of Foreign Trade.

As exporters abroad, the manufacturers, a trading company, concessionaire or other may be contacted by any
means, as this contact aims a definition and selection of the product, its price, guarantees, terms of payment,
etc. It should be noted that the documentation involved since the beginning of the contact characterizes proof
of all that is been negotiated. It is always necessary for the importer, before formally ordering the product to
request the data that effectively define the operation.

Completed this phase, the parties should then adopt the proper instrument to define the rights and obligations
undertaken, which is the purchase and sale agreement. Since it is not usually drafted, the importer must
request to the exporter abroad the remittance of a document that formally sets out the deal with the precise
identification of the parties, the product and the agreed price. The pro forma invoice is the most widely used
document for this purpose; upon its signing by the exporter or its duly appointed legal representative it
formally establishes the obligations that it assumed in the deal. Based on this invoice, the importer, after a
thorough analysis as to whether to accept the conditions that concern the deal, will place a request through an
order, which, upon its signing, will formally bind it to the deal.

The contents of the pro forma invoice must indicate all the information that is necessary to legalize the deal,
particularly:

a) The parties: the exporter (complete name and address) and the importer (complete name and address);

b) the product: specification of the goods (with respective NCM code to assert the applicable
administrative treatment to the product, the tax treatment (tax rates of the Import Tax (l.1.), Tax on
Industrialized Products (IP1) and Sales Tax (ICMS), international treaties and other tax issues); indication of
the manufacturer of the product (complete name and address) or the Country of Origin and Country of
Shipment.

C) the price: the "unit sale price " and the "total sale price". Whenever possible indicate also the "total
price of the products at the site of shipment™”. The condition of sale must be expressed according to the
negotiated Incoterms term.

d) the form of payment that was negotiated (remittance without draft, invoice or letter of credit), the agreed
term of payment (prepayment, cash payment or installment payment; in the latter case indicate the effective
term for payment and the financer, if any) and the corresponding currency. Usually, the international
conditions of payment are basically:

d.1) Prepayment: the importer agrees to remit the amount related to the purchase and after the
exporter receives this amount, the products will be shipped. Course of developments:

1. - Pro forma invoice or equivalent document

2. - Registration of the Import License, if the case so requires
3. - Grant of the Import License, if the case so requires

4. - Prepayment

5. - Shipment

6. - Remittance of Documents

7. - Customs Clearance
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d.2) Invoice: the exporter sends the products and only after they are received the importer proceeds
with the payment thereof. Under these conditions, there are three options:

a) Remittance without draft: the exporter sends the products abroad and subsequently
receives the corresponding amount. Course of developments:
1. - Pro forma invoice or another equivalent document

2. - Registration of the Import License, if the case so requires
3. - Grant of the Import License, if the case so requires

4. - Shipment

5. - Remittance of Documents

6. - Customs clearance

7. - Exchange liquidation

8. - Transfer of funds

9. - Receipt thereof by the Exporter

b) Cash Payment or Cash Payment against Documents: the products are sent by the
exporter and against the delivery of the documents accompanied by a draft or bill of
exchange to a bank which will arrange to deliver them to the importer, in its country, against
payment. Course of developments:

1. - Pro forma invoice or another similar document

2. - Registration of the Import License, if the case so requires

3. - Grant of the Import License, if the case so requires

4. - Shipment

5. - Delivery of Documents to Bank

6. - Remittance of Documents

7. - Presentation of Documents for Acceptance or Payment

8. - Payment or Acceptance

9. - Customs clearance

10. - Transfer of funds

11.- Receipt by Exporter

¢) Installment Payment or Installment Payment against Documents: the exporter
arranges the shipment of the products abroad and after they are shipped also arranges the
documents accompanied by the instrument of credit (draft or bill of exchange) and delivers
them to a bank. The bank then remits the documents and the draft abroad and upon the
acceptance of the draft delivers the documents to the importer, who then arranges the
clearance of the products. Course of developments: same as in the Cash Payment.

d.3) Letter of Credit or Documentary Credit: in this type of payment the payer is not the importer
but rather a bank designated in the document. A Letter of Credit shall only exist if the operation is
conducted between banks, which, naturally, use their own jargon, namely:

Borrower - usually it is the importer who requests to a bank, normally in the importer’s country, the
opening of the credit document;

Drawer - the bank that is usually established in the country of the borrower, which opens the credit
document and undertakes to commit to its payment, provided that the exporter or seller abides by the
conditions established in the document;

Adviser - the bank, established in the country of the exporter or seller, to which the document
opened by the drawer is remitted. The adviser reviews and represents to have reviewed it and by
doing so renders the Letter of Credit a trustworthy document for the exporter;
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Beneficiary - the exporter or seller, who must perform the conditions established in the Letter of
Credit and, on the other hand, receive the value stated therein;

Negotiator - the bank designated by the beneficiary to deliver the documents and, consequently, to
make the payment of the deal. The negotiator is usually confused with the adviser.

As may be noted, the credit separates the payment from the buyer. The payment of the amount related to the
deal is thence, by way of the credit, a responsibility of the issuing bank and not of the purchaser.

Main points to assert in a review of a Letter of Credit:
a. - Drawer and/or confirmer
b. - Beneficiary
c. - Value, currency, place of payment and term
d. - Irrevocability
e - Products
f. - Type of sale and type of carrier
g. - Transferability
h. - Transshipment
i. - Divisibility or partial shipments
J. - Validity or expiration
k. - Documents
Course of developments:
1. - Pro forma invoice or another similar document
2. - Registration of the Import License, if the case so requires
3. - Grant of the Import License, if the case so requires
4. - Proposal of Opening
5. - Confirmation of Credit
6. - Notice to Exporter
7. - Shipment
8. - Negotiation
. - Receipt by Exporter
10. - Remittance of Documents and Debit Institutor Bank
11. - Presentation of Documents for Payment or Support
12. - Payment or Support
13. - Customs Clearance

©

d.4) Liquidation of Exchange for Cash Payment or Installment in up to 360 days

Cash Payment (Invoice or Letter of Credit) effected before customs clearance of the
products imported directly from a foreign country on a definitive basis;

Installment payment in up to 360 days (Invoice or Letter of Credit): a copy of Cl related
to the customs clearance for consumption and nationalization of the special or atypical
products must be presented to the negotiating bank. The Cl may be waived if the payment
will be made in up to 60 days.

d.5) Registration of Financial Operation (ROF): importer’s statement on the participants of the
deal, the financial conditions and the term of payment (principal, interest and charges), the
manifestation of the creditor on the conditions of the deal and the other data required for the
transaction.

Remittances and Transfers: subsequent to the approval of the ROF the following foreign
remittances may be carried out, without registration of the schedule of payment: cash
advancement and cash payment, amounts related to guarantee deposit and other charges
whereby estimated payment is prior to the clearance of the products.

d.6) Simplified Exchange: the authorized banks may proceed with operations of simplified
exchange in payment of products cleared through Simplified Statement of Importation (DSI).
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International credit cards: the use of credit cards issued in Brazil in the name of
Individuals (personal card) or Companies (corporate card) resident or domiciled in Brazil,
observing the credit limit established for each customer by the credit card administrator for
the coverage of expenses incurred abroad is allowed.

The Tax treatment of Imports into Brazil does not only cover the Import Tax, which is a selective tax
that is levied over the entry of foreign products in the customs jurisdiction. It also includes other taxes that,
although their triggering event is not the entry of products into Brazil, which consists in the registration of
the Import Permit (DI), ultimately burden the import.

Tributes and other duties that burden imports into Brazil:

Import Tax - 1.1.: levied on foreign products, the triggering event thereof is the entry of any such
products into customs jurisdiction;

Tax on Industrialized Products - IPI: levied over industrialized products, its triggering event is
customs clearance of the products of foreign origin;

Tax on the Circulation of Merchandise and Services - ICMS: levied, in import operations, upon
the entry of products imported from a foreign country, even in the event the products are intended for
consumption or to comprise the facility’s assets, its triggering event being customs clearance by the importer
(individual or company);

Storage and Foremanship Fees: the foremanship service carried out in an organized port or air
cargo terminal is paid on a unit basis (tonnage, cubature, quantity and nature of the volume). The
remuneration of the foremanship services in the ports or air cargo terminals shall be based on fees
established for each organized port or air cargo terminal;

Fee for use of the Integrated Foreign Trade System - SISCOMEX: it is not subject to the
existence of a tax due and it is paid upon the registration of the Import Permit (DI). The tax is debited
automatically to the account, agency and bank indicated by the importer in the corresponding Import Permit.

Charge for Commerce Protection: as defined by law, it consists in an amount in Brazilian currency
that aims to eliminate unfair practices (dumping or subsidies).

Contribution for Intervention in the Economic Domain - Cide: levied over the import of crude oil

and by-products, natural gas and its by-products and combustible ethyl alcohol. Its triggering event is
the import operation and it is paid thru automatic debit in a bank account.

2.2 Export
The reasons that lead a company to decide to direct their products to the international market are several and
differentiated, but, basically manufacturers, trading companies, concessionaires or any another entity may be
contacted as exporters.
In order for companies established in Brazil to participate in the international market under conditions that
are equal to those of exporters of other countries there are tax incentives whose primary purpose is to reduce
the tax burden borne by the products, making them competitive abroad in terms of price.

Main tax incentives extended to exports:

IPI and ICMS tax exemption;

Suspension of IPI and ICMS;
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Maintenance of IPl and ICMS tax credits;

Exemption COFINS (Contribution for the Funding of Social Security);
Exemption of PIS (Social Integration Program) contribution;
Recovery and maintenance of PIS credits;

Drawback - allows the industrial or commercial company to import products intended for
transformation, processing or aggregated into a new product that must necessarily be exported.

Documents Used in Export Operations:

1. - Registration of Exports - RE: issued through SISCOMEX, valid for 60 days, before clearance
by customs and shipment of the products to the foreign country, it consists in a set of information on
the commercial, exchange, financial and tax aspects of the export operation;

2. - Simplified Export Registration - RES: used only in exports that have a value of up to US$
10,000.00, it is also issued through SISCOMEX prior to the shipment of the products and customs
clearance thereof, consisting in an alternative to the RE;

3. — Statement for Customs Clearance of Exports - DDE: issued through SISCOMEX subsequent
to the issue of the RE or RES, but prior to the exit of the products to abroad, it formally documents
the commencement of the customs clearance period of the export in physical and/or documentary
aspects, informing the presence and the location of the products;

4. - Simplified Export Statement - DSE: used in exports that have a value of up to US$ 10,000.00
it is issued through SISCOMEX in replacement of the DDE, prior to the shipment of the products. It
dispenses the issuance of the RE or RES and characterizes the commencement of the customs
clearance period for exportation;

5.- Export Attestation Slip - CE: upon completion of the export operation of exportation with the
electronic entry in the System recorded by the inspector of the Federal Revenue attesting the
shipment of the products to abroad, the SISCOMEX system issues an RE statement that legally
proves an effective export;

6. — Pro-forma invoice: document prepared by the export company containing data and information
on the product, price, term of delivery, terms of payment and sale, etc. It is void of any legal value.

7. - Commercial Invoice: it is one of the most important documents of the export, its presentation
being indispensable for the importer to clear products by the customs authorities of its Country. It
states the commercial conditions of the export, such as: description of the products, quantity, weight,
value in the foreign currency, sale conditions (Incoterms), terms of delivery and the negotiated
payment conditions;

8. - Draft or Bill of Exchange: it consists in an instrument of credit that represents the export
operation for the receipt of the corresponding payment; it may be accepted and protested and also
used in discount operations (financing);

9. - Packing List: issued by the exporter prior or after shipment, it lists the cargo that will be
shipped, separated by volumes and the contents thereof, however it does not mention any values;

10. - Bill of Lading, Airway Bill: issued, dated and signed by the transport carrier, formally
documenting the date of the shipment of the products to abroad and it also defines who is the legal
owner;

11. - Certificate of Origin - ALADI: document filled in by the exporting company and issued
(signed) by the National Confederations of Industry, Commerce and Agriculture or by entities
credentialed by them, in support of the export of Brazilian products benefited by lower import taxes
in the ALADI member countries;

12. - Certificate of Origin - Mercosur: document filled in by the export company and issued
(signed) by the National Confederations of Industry, Commerce and Agriculture, Trade
Associations, Trade Centers and Chambers of Commerce, in support of the export of Brazilian
products benefited by lower import taxes in the MERCOSUL member countries;
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13. - Certificate of Origin SGP — Form A: document filled in by the exporting company and issued
(signed) by the authorized Banco do Brasil agencies, in support of the export of Brazilian products
benefited by lower import taxes in developed countries members of the SGP - General System of
Preference;

14. — Phytosanitary Certificate: document issued by authorities of the Ministry of Agriculture,
prior to the shipment of the products, it aims to attest and prove the healthiness and quality of the
vegetal and animal products exported,;

15. - Consular Invoice: required by a few, rare countries, it is similar to the commercial invoice, in
most cases it must be legalized by the Consulate of Brazil established in the importer country;

16. - Exchange Agreement: given that no company is allowed to have a bank account with funds of
a currency other than the Real, it consists in a purchase and sale agreement between the export
company and a bank authorized by the Central Bank of Brazil to carry out exchange operations,
whereby the “products” that is negotiated is the foreign currency. Thus, even though the export is
expressed in foreign currency, the exporting company always receives the corresponding amount
converted into Reais;

17. — Simplified Purchase and Sale Bank Invoice: applicable only in exchange operations of up to
US$ 10,000.00;

18. - Registration of Sale - RV: issued through SISCOMEX, it must be registered immediately in
the system following the closing of the sale of the products negotiated in the stock market
(commodities);

19. - Registration of Credit Operations - RC: issued through SISCOMEX, always prior to
shipment, in the operations of exports financed with a term of more than 180 days;

20. - Sales Receipt (Nota Fiscal): the same sale receipt (nota fiscal) that is used in the domestic
market, it is always issued in Portuguese and in Reais (R$) in the name of the import company.

In addition to the foregoing, other documents may be required, depending on the product, the country of
destiny or the importer.

abroad;

Export Tax: a few rare products are subject to payment of the Export Tax in Brazil when destined

Other taxes that are levied over exports:
Social Contribution on Profit - CSSL;
Income tax - IR;

Service tax — ISS

Social charges.

Forms of Carrying Out Exports: with and without exchange coverage:

Temporary Export: consists in the exit to abroad of a national or nationalized product, subject to its
re-importation in up to one year, extendable for an equal period, in the same state from where it was
exported or subsequent to its submission to a fix, repair or restoration process;

Exportation in Consignment: operation that enables exporters to ship abroad products that will be
submitted to tests and demonstration of its qualities, with the purpose of approaching, easing,
stimulate and render feasible the export thereof;

Exportation for Use and Consumption on Board: the supply of beverages, foods, fuels, lubricants
and any other products that are intended for the consumption and use on board ships and aircraft
irrespective of the carrier’s flag are considered exports;

Export in Reais: as an exception to the rule, exclusively applying to the companies that are

headquartered in cities located on the Brazilian borders with Argentina, Uruguay, Bolivia and
Paraguay, may export to these countries against payment in Reais;
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Customs Clearance of Exports: this consists in the official procedure thru which the customs
inspector of the Federal Revenue personally checks the physical and documentary aspects of the
product for export with the intention to authorize and legalize its exit abroad, characterizing an
export for all effects;

BASIC COURSE OF AN EXPORT PROCESS

Registration with the
1 |Federal Revenue to
operate the Siscomex system

2 |Formation of the
Export Price

3 [Negotiation of the
Agreement for Sale of products

A

4 |Production of Products
5 |Exchange Agreement (sale or for Export
(of foreign currency) and ACC [V~~~

Contract freight and/or
Issue of Sales Receipt | 6 |international insurance,
7 |forwarding products to the site | as the case may be

for shipment abroad

8 |lIssue of the RE or RES thru

9 [Issue of the DDE or DSE thru > Siscomex
Siscomex <
> 10 [Shipment of Products
L v A L
Preparation of the Shipment Delivery of the exportation The Bank delivers The Bank abroad presents
11 |Documents 12 |documents to a bank 15 [the exportation 16 [documents
in Brazil documents to a to the importer
' Bank abroad v
ioor 17 [The importer pays to
L 4 the Bank abroad
13 |Contracting of Exchange *
(sale of foreign currency) Bank abroad remits the
i _] 18 [payment to the Brazilian
E or or //’/ Bank that contracted or will
v e contract the exchange
If ACE is possessed, Bank /,/‘/ Eor
14 |releases the amount in R$ asA,/’/
prepayment to the exporter In lack of ACC/ACE,
19 [the exporter contracts the
exchange and receives the
operation amount in R$

Forms of Payment

Given that the payment of the operation is the final counterpart to the delivery of the product, the form of
payment is thus indispensable for materializing the deal. The exporter must be aware that the grant of credit
is inversely proportional to the risk level. Therefore, the exporter should analyze several factors with
sufficient diligence since they will directly influence in the selection of the terms of payment that will be
formally established in the export proposal, among which the following may be listed:

- The economical-financial status of the importer;

- Economical, social and political aspects of the import country;

- Nature, characteristics and particularities of the product;

- Context of the product in the local and global markets in terms of quality, competitiveness and
offer level;

- Reputation and tradition of the importer and/or of the purchaser country in the international trade
market;

- Commercial practices adopted by the purchaser country and/or of the product;
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- Seniority and/or regularity of the importer in commercial transactions;
- Position of the trade balance, the payments balance and of the currency reserves of the import
country.

After this analysis the exporter will be able to calculate the risk of the operation and define the terms and
form of payment that it will propose to the importer.

Prepayment: the importer pays partially or in whole the subject amount under the deal to the
exporter, prior to commencing the production or shipment of the products abroad;

Invoice: following the shipment of the products the exporter delivers the export documents to the
bank that negotiated the exchange in Brazil, which immediately sends to its foreign branch for the delivery
thereof to the importer, against payment or acceptance of the draft. The exports carried out through this form
of payment may be invoiced in two forms:

- Cash payment, with or without draft/bill of exchange;
- Installment payment, with or without draft/bill of exchange, in up to 180 days.

Letter of Credit: in regard to the term of payment, the letters of credit are also divided in:

- Cash, with or without draft/bill of exchange;;
- Installment payment, with or without draft/bill of exchange, in up to 180 days.

As regards their nature, the letters of credit may be issued with the following features, elected upon free
agreement between the importer and the exporter:

1.- Revocable - may be changed or cancelled by the issuing bank at the importer’s request, at any
time and without previous notice to the exporter, provided that the shipment documents have not yet been
delivered to the negotiating bank;

2. - lrrevocable - cannot be changed or cancelled by the importer, except upon the express
agreement of the negotiating bank and mainly of the exporter;

3. - Transferable - allow the exporter to transfer its credit to other companies, which, however, do
not have the power or right to carry out a new transfer;

4. - Non-transferable - the exporter is not allowed to transfer its credit to other companies;

5. - Confirmed - the payment is warranted, additionally, by a third bank, usually first class and
established in another country;

6. - Divisible — allow partial shipments, with equally partial payments;

7. - Restricted - specifically define which bank will negotiate the export documents;

8. — Trans-shipment - allows the loading or unloading of the product to different or the same means
of transport in the course of the trip, provided that the route is covered by the same bill of lading.
Particularities:

- Only the letters of credit received through the adviser bank possess legal validity and guarantee of

payment. Letters of credit sent by the importer via fax, email, letter or telex, though bearing a

letterhead and signed by the banks and involved companies, is void of validity.
- The exporter shall put all of its efforts to facilitate the activities carried out by the negotiating bank.
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- The letter of credit represents a guarantee to both the exporter and importer.

- Occurring anticipation of the shipment of the products the exporter must be attentive to the
maximum term of validity of 21 consecutive days, counted as of the date of the shipment, to deliver
the export documents to the negotiating bank, even if the term established in the letter of credit for
negotiation of the documents exceeds such 21-day term.

- The letter of credit is unilaterally irrevocable only in regard to the importer, since if the exporter
intends to revoke it, it shall suffice to not ship the products and allow the agreed periods to expire.

- To expedite the billing operation the exporter may indicate the bank established abroad of its
preference that will issue the invoice, thus preventing the delay of payment of the draft.

- The International Chamber of Commerce - CCI, thru the Uniform Customs and Practice for
Documentary Credits, known as 500 UCP or Brochure 500, defines the rules and operation of the
letters of credit.

- A document is considered "clean" when it does not contain any notes regarding the products or
packaging, particularly in regard to the bill of lading.

- The International Chamber of Commerce - CCl, thru the Uniform Rules for Collection, known as
522 URC or Brochure 522, regulates the collection operations.

- A “clean” collection is the act of collecting from abroad based only on financial documents,
unaccompanied by commercial documents.

The international trade field is of primary importance to both the less developed countries and the countries
that have reached a higher level of development. Thus, poor and rich countries indistinctly struggle to obtain
in foreign trade the resources that allow growth of its exports and import of consumables, which are
indispensable to the social progress and improvement of the life standard of its population.
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3. SALES REPRESENTATION, DISTRIBUTION AND PURCHASE AND SALE WITH
RESERVE OF OWNERSHIP AND/OR OTHER GUARANTEES

Charles Wowk
- Stlissi-Neves e Advogados

3.1.  Sales representation and distribution agreements
3.1.1.  Brief definition of sales representation (agéncia)

The sales representation (agéncia) or commercial representation (representacdo comercial) is the contract
whereby a company or individual acts as an intermediary in certain deals on behalf of another party, with
exclusivity in a certain territory, on a non-sporadic basis and without an employment relationship, agency
proposals or orders to ultimately inform same to the party that it is representing.

The main legal characteristics of the sales representation relationship derive from this definition, namely: a)
business activity; b) non-sporadic nature of the representation services; ¢) mediation in the realization of
certain deals; d) the agent’s autonomy to act.

This definition pursues from the joint analysis of article 1 of Law 4886/65 and article 710 of the recently
enacted Brazilian Civil Code, being worthy to note that both rules are harmonious and complete each other,
being clear the legislator’s intention in the new Civil Code (article 721) to maintain effective Law 4886/65,
applying it, as applicable, to the sales representation agreements and also to the distribution agreements.

3.1.2. Brief definition of distribution

The distribution agreement is the contract whereby a party undertakes the obligation to resell, with
exclusivity (unless convened otherwise), on its own behalf, upon the payment of a fee, the products of a
certain manufacturer in a certain territory.

This type of contract may be considered to be a species of the commercial concession gender. The main
difference is that the distribution, due to its generality, allows the sub-distribution; hence, the distributor
authorized by the distribution agreement, may adopt its own network of sub-distributors to set up the
placement of the product in the consumer market, however such sub-distribution arrangement must abide by
the rules determined by the manufacturer.

The distributor deals in its own name, as quoted above. It purchases the products to resell them with
exclusivity in a certain territory, the manufacturer assuming, on the other hand, to not sell them to another
dealer in the same territory. If it does so, it will be obligated to pay a fee to the distributor.

3.1.3.  The new rules concerning sales representation and distribution contracts

As previously stated, the sales representation agreements (contratos de agéncia) were defined in a special
law in Brazil in 1965, enacted as Law 4886/65, subsequently amended by Law 8420/92, with very broad and
clear rules on the relations between agents and manufacturers. These rules were furthered in the new Civil

Code.

Inversely, the distribution contracts always presented a huge legal vacancy, lacking more specific rules for
this type of contract, at least until 2002.

In principle, in addition to the General Principles of Law, the regular rules on obligations established in the
former Civil Code applied to the distribution contracts.
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Some judges applied by analogy to the distribution contract a law that specifically addressed the commercial
concession between manufacturers and distributors of land vehicles (Law 6729/79, as amended by Law
8132/90).

As of January 2003, pursuant to the enactment of the new Brazilian Civil Code, which introduced specific
provisions on the distribution agreements and also certain novelties regarding the sales representation
contract.

In the new Civil Code (articles 710 up to 721), the distribution contract is regulated jointly with the sales
representation contract, receiving a similar treatment, being conceptualized as follows:

According to the specific definitions established in the new Code, through the representation contract a
person undertakes on a non-sporadic basis and without dependency, the obligation to promote, on behalf of
another person, upon payment of a fee, the realization of certain deals in a certain territory, the distribution
being characterized when the agent has at its disposal the object to be negotiated (article 710).

Hence, the main difference between the sales representation and distribution contracts is that in the latter the
distributor has the disposability of the object that is being negotiated. Such disposability must be construed
as a genuine purchase for resale and not plainly possession.

As quoted above, although they are addressed in the same chapter in the new Civil Code, the sales
representation and the distribution contract are not identical. Both concern the contracting of mediators
engaged in the distribution of the proposing party’s products. However, in the sales representation, these
products continue to be at the level of the proposing party’s disposal, which is bound directly to the
customers, the agent being entitled to a commission for the sales representation services that it provided. In
the distribution arrangement, inversely, the products are transferred to the distributor’s patrimony, and
accordingly the customer contracts the purchase of the product with the distributor and not with the
proposing party. The fee that is paid to the distributor is not a commission, but instead the profit that results
from the difference between the purchase and the resale prices.

As regards the limits of the representative’s and distributor’s acts, article 711 establishes, vis-a-vis the best
legal theory, the freedom to establish an exclusivity clause, and provides that, in the absence of such a
clause, dual exclusivity shall be presumed, which consists in that the proposing party cannot designate,
simultaneously, more than one representative or distributor, in the same territory and with the same duty, nor
may the latter undertake business of the same type on behalf of other proposing parties.

3.1.4.  Termination of the contractual relationship

Generally, contracts may be terminated for five different reasons: a) due to a previously existent defect that
renders it void or subject to cancellation; b) pursuant to its performance, with the fulfillment of all the
contractual obligations; c) due to negligent non-performance, in which event it is unilaterally or mutually
terminated; d) pursuant to voluntary non-negligent non-performance, in which event it is unilaterally or
mutually terminated; e) pursuant to involuntary, non-negligent non-performance, in which event the contract
is lawfully terminated (as occurs, for example, in force majeure cases).

One of the most controversial issues in regard to the several forms of termination concerns the unilateral
termination without cause of the contract. In the other forms the contract is terminated for a certain reason,
either pursuant to its performance, non-performance, expiration or by the parties’ intention.

The unilateral termination without cause has more complex characteristics since the contractual relationship
is terminated at one of the contracting parties will. Thus, special considerations should be devoted to it.

In principle, the initiative of terminating the contract is not required to be supported by any reason. Though it
is a legal means to terminate a contract that has an indefinite duration, the parties are aware that the contract
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may be terminated at any time upon a plain statement of such an intention, but that in certain contracts the
party that terminated it without cause is subject to indemnifying the other party for losses and damages.

This is due to the fact that certain contracts, such as the sales representation and distribution agreements, that
then in general aspects reflect the submission of one party (the representative or distributor) to conditions
imposed by the other (the manufacturer).

It is, therefore, imperative upon the courts to reestablish the stability between the parties, mitigating the
distributors’ vulnerability.

The representative and the distributor may suffer losses in the event of any early termination of the contract
without cause.

In regard to the sales representation agreements, the Special Law still in effect was already clear in its
provisions thereon, establishing an indemnity to the representative equal to 1/12 of the entire compensation
that the representative earned in the period in which it was engaged as a sales representative.

It further established the compulsory 30-day prior notice of termination or the payment of an indemnity
equal to 1/3 of the commissions that the sales representative earned in the three months that precede the
termination without cause.

In this regard the new Civil Code changed the prior notice period established in the Special Law and now
requires the represented party to provide a 90-day prior notice to the sales representative in the case of
termination without cause.

The new Code raised a single doubt that has not yet been clarified: do only the indemnities already
established in the Special Law for the cases of termination without cause of the sales representation
agreements continue to exist or is it possible for the representative to claim any additional indemnity? This
doubt shall only be clarified in the course of time upon the review of actual cases but, in principle, in the
absence of specific provisions in the new Civil Code, apparently only the indemnities foreseen in the Special
Law continue to exist.

As regards the distribution agreement, there have always been doubts as to the obligation of the indemnity,
as well as the determination of the amount thereof. What rules apply? These doubts triggered many court
disputes before Brazilian courts. In the vacancy in the law, doubts existed as to the fitness or not of
indemnity in the case of termination without cause and the amount thereof.

Excepting understandings to the contrary, the new Civil Code apparently clearly provides that heretofore it is
required to indemnify in the case of unilateral termination, without cause and that is harmful to the
distributor.

Indemnification was also expressly established in the case of indirect termination, i.e. when the proposing
party reduces the fulfillment of the orders up to the point that the continuity of the contract becomes
unfeasible, uncomfortably compelling the distributor to terminate it.

As regards the indemnity amount, the new Civil Code apparently was not intended to pacify the issue. It
refers the matter, in articles 718 and 721, to a special law that, in the case of distribution, does not exist.

Therefore, at least in the short term, it would appear that the solution that has been adopted up to the
enactment of the new Civil Code, i.e. liquidate the obligation through indemnification for losses and
damages, with the corresponding determination of the damages, will continue to be applied.

It should be emphasized that the understanding of such damages has been broadened to cover, in addition to

the expenses incurred with installation facilities, with the inventory held by the distributor and the labor
rights of the employees that are dismissed pursuant to the termination of the distribution agreement, the
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distributor’s goodwill as well, i.e. the distributor’s capacity to lure new clients, which the proponent or the
new distributor that the proponent may appoint will benefit from.

Without prejudice to the cases of termination without cause, the new Civil Code also establishes in regard to
the distribution agreement that, if the contract has an indefinite term of duration, any party thereto may
terminate it upon a 90-day prior notice, provided that a period proportional to the nature and the magnitude
of the investment required has elapsed.

In such event, having elapsed the prior notice period proportional to the business and not existing any
disagreements between the parties, it would appear that there is no reason for the distributor to claim any
indemnity.

We deem that these are the main aspects of the sales representation and distribution agreements.

3.2. Purchase and sale with reserve of ownership and/or other guarantees

3.2.1.  Introduction

The purchase and sale transaction is one of the oldest and most important institutes of Brazilian law. In this
regard, it should be noted that in the course of time this institute has been consolidated as the most common
and regular means of closing deals, which demonstrates its importance both under the legal and economical
viewpoints.

It is a fact, however, that commonly the seller, particularly in international transactions, is vulnerable in this
type of deal inasmuch that the distance poses difficulties to adopt measures to protect its interests.

Hence, this essay aims to suggest options to attempt to mitigate this vulnerability condition, demonstrating
the types of guarantees that are established in Brazilian law, thus mitigating the risks associated with an
international purchase and sale transaction.

3.2.2.  Purchase and sale on credit with reserve of ownership

3.2.2.1. Definition and application

A reserve of ownership (pactum reservati domini) occurs when the seller, in a purchase and sale agreement,
by rule involving unchangeable, movable property, reserves to itself the ownership of the property sold up to
the occasion of the full payment of the price. Accordingly, the buyer only acquires the ownership of the
property upon the payment of the price, as of which occasion the transaction will be fully valid.

In this type of purchase and sale the purchaser promptly assumes the indirect possession of the property sold,
the acquisition of the ownership thereof being subject to the payment of the last installment. This infers that
the transfer is not definitive but rather conditional. It consists in a preceding condition whereby the uncertain
and future event is the full payment of the price. Hence, the transfer of the ownership of the property is
conditioned to the implementation of the condition, i.e. the full payment of the convened price.

3.2.2.2. The debtor’s options in the event of breach

This type of contract affords a full guarantee to the seller as it enables to withhold the ownership of the sold
property until the price is fully paid, hence if the price is not fully paid the buyer will not acquire the
ownership thereof and the seller may elect to either claim the price or repossess the property through a
repossession suit.

Thus, in the event the buyer does not pay the installments due, the seller may:
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a) claim the payment of the instaliments that are overdue and that fall due in the future (Code of Civil
Procedure — CPC, article 1.070), through a debt collection suit;

b) consider the contract terminated and claim the repossession of the property (CPC, article 1.071, paragraph
3) proposing the suit with a preliminary claim of seizure and legal custody of the property, granted without
need of hearing the buyer beforehand, so to prevent the buyer from hiding, selling or deteriorating the
property. Upon repossession of the property, the seller is required to return to the buyer the installments that
were paid, less depreciation (Law no. 1.521/51, article 2, X; Code of Civil Procedure, article 1.071,
paragraphs 1 and 2). If the buyer has already paid more than 40% of the price, the buyer shall have a 30-day
term to pay the overdue installments, arrears interest, adjustment for inflation and charges, thereby
regularizing its arrears status.

3.2.2.3. Liability as to the property

It is a prevailing understanding that the buyer bears the risks associated with the property since, although the
seller retains the ownership thereof, as of the execution of the contract the possession of the property is
transferred to the buyer, who uses and benefits from its use, merely as a possessor, and may in addition to
perform the acts appropriate to preserve its rights, inclusively resorting to, if necessary, property injunctions
to defend the property against interferences of third party or even of the seller, also extract from the property
all the benefits that the property is capable of affording.

3.2.2.4. Effects against third parties

The contract with reserve of ownership must be recorded with the Public Registry of Deeds and Documents.
By doing so, in abidance by the principle of publicity, the due registration of the contract will prevent a third
party that purchases the property from the original buyer from alleging in its benefit that it was not aware of
such contract. Hence, the registration of the contract produces erga omnes effects not only between the
contracting parties but also against any third party buyer.

3.2.2.5. Requirement for characterizing arrears status

Articles 525, 526 and 527 of the Civil Code determine that the seller may only enforce the reserve of
ownership clause after characterizing the buyer’s arrears status, by protesting the instrument or court
notification. Upon the characterization thereof, as previously stated the seller may file either a suit to collect
the overdue or not yet matured installments or to repossess the property that it sold.

3.2.3.  Other types of purchase and sale guarantees

3.2.3.1. Chattel mortgage

The chattel mortgage consists in the transfer by the buyer to the creditor of the conditional property and
indirect possession of an irreplaceable chattel, to secure its debt up to the fulfillment of the principal
obligation (i.e. payment of the secured debt).

Thus, this consists in a relationship comprised by two legal relationships: a relation of obligation that
expresses the debt and another represented by the guarantee in which the mortgagor transfers the property to
the mortgagee, who receives it not to have it as its property but rather with the purpose of returning it to the
mortgagor with the payment of the debt.

The chattel mortgage is widely used in commerce as it enables the payment in a lump sum of chattels with a
third party’s resources (usually a financial institution). The conditional property and indirect possession of
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the property is transferred to the latter, the debtor remaining with the direct possession and vesting the status
of depositary thereof until the debt is fully paid.

Under Brazilian law the chattel mortgage is questionable in contracts between private parties, many finding
that this type of guarantee is only appropriate in transactions that involve a financial institution.

3.2.3.2. Mortgage

The mortgage is the property right (binding the subject property) over real estate property, a ship or aircraft
that, although not delivered to the creditor, secure to it, with a preferred right, the fulfillment of the
obligation.

Note that the mortgage is a guarantee right, i.e. it is characterized by its ancillary nature since it depends on a
principal obligation, i.e. the obligation assumed by the debtor, which it is intended to secure.

In Brazilian law there are two principles that regulate the mortgage, namely: the principle of specialization
and the principle of publicity.

As regards the first, it should be stressed that the mortgage applies solely to the property specified in the
deed of the property or mortgage deed. The mortgaged property must be described in detail, with all its
particularities such as geographical location, enrollment number, borders and other data that enable to
identify precisely the property that is being secured by mortgage.

As regards the second principle, it should be stressed that the publicity is attained through the recording of
the mortgage with the relevant Real Estate Registry. It is the enrollment that provides the publicity disclosing
to all that the real estate given as guarantee is subject to a mortgage, thus preventing any third party
allegation of non-awareness of the mortgage on the property.

In the lack of regarding the mortgage with the Real Estate Registry, the right over property will be a

personal, unsecured right. Notwithstanding the lack of enrollment, the mortgage vests onto the mortgagor the
right to file a collection suit, though it does not protect the creditor against any bona fide third parties.

3.2.3.3. Commercial pledge

In broad terms, the pledge may be defined as a property guarantee right that is constituted by way of the
effective transfer of possession that, as a guarantee of the debt provided to the creditor or its representative,
by the debtor or its representative, of a chattel that may be transferred (article 1.431 of the Civil Code).

It is important to emphasize that Brazilian law establishes several types of pledges, each having its own
characteristics. The commercial pledge is the type that is addressed hereunder.

Initially, it is important to emphasize that in the commercial pledge the property that is pledged remains in
the possession of the debtor, who must safeguard and preserve it. Under this guarantee the debtor holds the
property on behalf of the creditor.

The commercial pledge is constituted through a public or private instrument recorded with the Real Estate
Registry that has jurisdiction over the place where the pledged property is located (article 1.448 of the Civil
Code). When the obligation consists in cash, a bond may be issued.

The pledge may consist in machinery, appliances, materials, instruments that are installed and operating,
with or without the accessories thereof, livestock used in the livestock industry; salt and the goods destined
to the salt exploitation activities; pork industry products, livestock destined to the industrialization of meat
and its by products; raw materials and industrialized products (article 1.447 of the Civil Code).
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The debtor cannot modify the property that was pledged or change its status without the creditor’s express
consent (article 1.449 of the Civil Code).

If the property is transferred upon authorization it should be replaced by the same type of property, which
will be subrogated under the pledge (article 1.449 of the Civil Code).

As a general rule, in any pledge whereby the possession of the pledged property remains with the debtor the
creditor has the right to check the status of the pledged property and to inspect it wherever it is located, per
se or its designee (article 1.450 of the Civil Code).

Hence, without any doubt a commercial pledge may be constituted as a property guarantee over a chattel,
which shall be maintained in the event it is ancillary to a purchase and sale agreement while the buyer’s
obligations persist.

3.2.4.  Personal guarantees

In addition to the foregoing guarantees, there also exist the so-called personal guarantees, which maybe
established in the contract, such as the collateral (fianca) or an instrument bound thereto such as, for
example, an exchange bond or a promissory note issued by the buyer and/or a third party.

Thus, without prejudice to the responsibility and the property guarantees that may be granted to the seller,
collateral guarantees may also be offered, either by the buyer or the partners of the buyer or of third parties
unrelated to the transaction, thus securing the options of course of action by the seller in the event of
contractual breach.

Hence, these are the most commonly adopted types of guarantees that may be established as ancillary
guarantees in purchase and sale agreements, intended to further protect the seller.
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4. INTELLECTUAL PROPERTY

4.1. Trademarks
Ana Carolina Lee Barbosa /
Marina Inés Fuzita Karakanian -
Dannemann, Siemens, Bigler & Ipanema Moreira

Identification marks that may be registered as a trademark

Under the Brazilian Intellectual Property Law — Law 9.279/96 — a unique, visually perceivable identification
mark, used to identify the origin of certain products or services may be registered as a trademark.

Thus, in Brazil, the marks that are perceived only by the senses of hearing, smell, taste and touch cannot be
protected as a trademark.

Moreover, any markings that fall under the prohibitions set out in article 124 of Law 9.279/96, namely
markings that: are contrary to morality and proper costumes; copies or resembles the main element of a trade
name or corporate name of a third party; is generic, necessarily, commonly, popularly used marks or that
plainly describes the product or service that it is intended to identify; is a symbol or expression used as a
publicity slogan, or that copies or resembles a third party’s registered trademark; etc. cannot be registered as
a trademark.

Types of trademark registrations

In Brazil, trademarks may be registered under the following types: (i) word mark (comprised only of words);
(ii) composite mark (comprised of devices + words or stylized letters); (iii) device mark (device only); and
(iv) tri-dimensional (tri-dimensional devices — e.g. the form of a product or packaging).

Applicants

The applicant may be an individual or a Brazilian or foreign company, and is required to prove that it is
legally and actively engaged, directly or through companies that it controls directly or indirectly, in the
business activity in regard to which it claims protection for the products or services that will be identified by
the trademark. The applicant through an affidavit that is submitted jointly with the trademark registration
application attests the fulfillment of this requirement.

Priority right

In case the trademark application that is being filed in Brazil has already been filed in a country that has
entered a bilateral agreement with Brazil or an international treaty along with Brazil, the applicant may be
warranted a priority right, provided that the applicant timely files the application within the filing deadlines
established therein.

According to article 4 of the Paris Convention, in which Brazil is one of the signing countries, the period for
the applicant to claim a priority right over a trademark is six months. This secures to the trademark owner the
filing date of the application in the home country, and any occurrence within the period comprised between
the original filing and the filing in the country where the priority right is claimed will not hinder its
registration in Brazil.

The priority right must be claimed and proven in accordance with article 127 of Law 9.279/96.

Protection vested by the trademark registration
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By rule, trademarks are protected under certain products and services classes and, in accordance with the
principle of the specificity of trademarks, trademarks that are similar or even identical to other trademarks
may coexist to identify products or services that are totally unrelated, having in view that the trademark
protection is limited to the extent of the applicant’s business activities.

In this regard, it should be emphasized that particularly in regard to the widely known trademark (marca de
alto renome), in Brazil it vests special protection in all fields of business, as established in article 125 of Law
9.279/96.

The notorious trademark (marca notoriamente conhecida) also vests special protection, however limited to
the corresponding field of business and irrespective of its prior filing or registration in Brazil, as provides
article 126 of Law 9.279/96 and article 6 bis (I) of the Paris Convention.

Brazil adopts the attributive trademark protection principle, according to which ownership and the exclusive
right to its use in Brazil are acquired solely upon a validly issued registration with the Brazilian Trademark
Office (Instituto Nacional da Propriedade Industrial — INPI). Accordingly, the applicant of a pending
trademark registration application holds merely the expectancy of a right, however evidently the applicant
will vest a first-to-file right since in the INPI’s analysis of the application it shall take into consideration the
first applicant based on the filing date, time at which it was filed, etc.

It is important to note, however, that Law 9.279/96 also establishes the right of preference (article 129,
paragraph 1), in which the party that in good faith used in Brazil, on the priority date or the filing date of the
other party, an identical or similar mark to identify identical or similar products or services, for at least six
months, may claim the preference of its right of prior use.

A trademark registration is valid in Brazil for ten years, as of its grant, and may be extended, indefinitely, for
successive ten-year periods.

The applicant and the owner of a trademark registration are further warranted the right to (i) assign its

registration or application, (ii) license its use and (iii) zeal for its material integrity or reputation, in
accordance with article 130, items I, Il and 1l of Law 9.279/96.

Registered trademark use requirements

The mere grant of the trademark registration may not mean tranquility or unattainable and unchangeable
rights, even if it was granted without any vice that could otherwise render it void. This is because in Brazil
the trademark registration owner is granted a five-year grace period, as of the grant date, to initiate its use,
following the elapse of which, in case use has not commenced, the owner will be subject to an administrative
cancellation proceeding aimed to cancel the registration on the grounds of lack of use of the trademark. It is
important to note that the trademark must be used precisely in the form under which it was granted.

Even if use of the mark commences following the five-year grace period, if it is interrupted for five
consecutive years the registration shall be subject to forfeiture (cancellation for non-use). A third party that
has a legitimate interest therein may open the forfeiture proceeding.

Both the trademark registration owner and the licensee, if any, may prove the effective use of the trademark,
thereby preventing its forfeiture.

Trademark licensing

As regards the licensing of trademarks, a license may be granted by the trademark registration owner or by
the applicant, vesting on the licensee all powers to defend the trademark. The trademark license must be
recorded/registered (averbada) with the INPI so that it may produce legal affects against third parties.
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However, it is important to note that, according to Law 9.279/96, for the purposes of validity of evidence of
use, the registration of the license agreement with INPI is not required.

Crimes committed against trademark registrations

It should be emphasized that, in Brazil, trademarks are protected not only under civil law, but also under
criminal law, in which the violation subjects the offenders to penalties that may range from one month to one
year of detention, in accordance with articles 189 and 190 of Law 9.279/96 (a proposed bill intends to
increase the penalties up to 4 years of detention).

The following conducts are defined as criminal offenses that are subject to the penalties established in Law
9.279/96:

Copy, without the owner’s authorization, in whole or partially, a registered trademark or imitate it in a
way that may be misleading;

Change a third party’s registered trademark that has already been placed on a product that is being
marketed,;

Import, export, sell, offer or expose for sale, hide or keep in inventory (i) a product identified by an
illegally copied or imitated trademark, in whole or partially, owned by a third party, (ii) a product of its
manufacture or trade, concealed in a bottle, recipient or package onto which is placed a third party’s
legitimate trademark.

Geographic indications

It is also important to note that the Brazilian Intellectual Property law also protects geographic indications,
i.e. the place or designation of origin.

The place of origin is defined as the geographical name of the place that has become known due to the
extraction, manufacture or production of a certain product or the supply of a certain service.

The designation of origin is defined as the geographical name that has become known due not only to the
extraction, manufacture or production of a certain product or supply of a certain service, but also to the
human and natural factors of such place influence on the quality or unique feature of the product or service.

4.2. Patents
Frank Fischer -
Dannemann, Siemens, Bigler & Ipanema Moreira

Brazilian Industrial Property Law was amended by Law 9.279/96 (which became effective on May 15,
1997), being grants legal protection thereunder to all types of inventions, inasmuch that it eliminated several
prohibitions that were established in the former law.

Under the TRIPS (Trade-Related Aspects of Intellectual Property Rights) provisions, the inventions related
to foods, chemical-pharmaceutical products, medicines, production processes based on biological material
such as microorganisms, biological material and genetically modified microorganisms that were not formerly
patentable were thenceforth susceptible of being patentable pursuant to the enactment of Law 9.279/96.

Law 9.279/96 still establishes the exclusion of certain matters that cannot be patented in Brazil, such as, for

example, commercial principles or methods, in addition to operation or surgery techniques and methods, as
well as therapeutic or diagnosis methods applied to the body of humans or animals.
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Types of patents and patentability requirements

Brazilian law established two types of patents: Invention Patents and Utility Models.

In these two types of patents an examination on the merits conducted to assert the following patentability
requirements:

(i) Novelty: when the invention does not fall within the state of the art.
(i) Inventive activity and inventive act:

a. Inventive activity in the case of patents of invention: The invention features
inventive activity whenever, when, for a person skilled in the art, it does not derive
in an evident or obvious manner from the state of the art.

b. Inventive act in the case of utility model patents: The utility model features
inventive act whenever, when, for a person skilled in the art, it does not derive in a
common or usual manner from the state of the art.

(i) Industrial application: The invention and the utility model are deemed susceptible of
industrial application when they may be used or produced in any type of industry.

In further regard to the patentability requirements, Law 9.279/96 establishes the so-called “grace period”
according to which the invention may be disclosed before the patent application is filed with the Brazilian
Trademark & Patent Office (Instituto Nacional da Propriedade Industrial — INPI) without jeopardizing the
novelty requirement.

Once filed with the INPI, the patent application will be kept on hold until its publication, which shall occur
in 18 months as of the filing date or priority date, if any, and the applicant must request the examination of
the application within 3 years as of the filing date, for the INPI to examine whether the patentability
requirements are met and issue its opinion, official action to fulfill a requirement, allow or reject the
application.

If the application is allowed, the applicant must pay an issuance fee for the issuance of the Letter-Patent. The
Letter-Patent of an invention patent is valid for 20 years and 15 years for the utility model, always counted as
of the filing date.

Law 9.279/96 further establishes that the applicant must pay annuities as of the 3rd year, counted as of the
filing date, which will be due up to the expiration of the patent, if granted.

Protection conferred by the patent

Law 9.279/96 clearly defines the patent violations and confers to the patent owner the right to prevent an
unauthorized third party from manufacturing, using, placing for sale, selling or even importing the subject
matter protected by the patent, also being considered a crime the use of means that are equivalent to the
patent’s subject matter.

Furthermore, Law 9.279/96 introduced indirect violation to facilitate the inhibition of use of the patent’s
subject matter by a third party. Accordingly, the patent owner confers the right to prevent third parties from
contributing to the practice, by other parties, of conducts that are defined as patent violations.

Moreover, in the cases of violation of patented process rights, the burden of proof is reversed and the
accused party must prove that its product was obtained through a manufacturing process other than the
process protected by the patent.
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In addition to the provisions of the law, it should be mentioned that, despite of the low number of lawsuits
involving patents, the Brazilian court rulings have been revealing a trend of decisions in favor of the patent
owner, thus rendering a patent to be a valuable asset in trade activities in Brazil.

As concerns the steps to be taken by a patent owner against a potential offender, the first step usually
consists in a warning letter. In regard to legal action, there are suitable lawsuits at the civil law level, aiming
through injunction the immediate cease of the competitor’s conduct of manufacturing, selling, imports or
exports of matter that violates the patent owner’s right, as well as to condemn the offender to indemnity the
losses and damages that were suffered, in addition to the criminal suit to condemn the offenders for crime
against intellectual property rights.

As aspect to be considered in regard to the patent violations in Brazil is that Law 9.279/96 establishes some
exceptions to patent owners’ rights, being allowed use on a private, non-commercial basis; use for
experimental purposes, related to studies or scientific or technological research; the preparation of a
medicine according to a physician’s prescription, in individual cases; and in the cases related to living
matter, the non-profit use of a patented product as an initial source of variation or propagation to obtain other
products.

Compulsory license

Law 9.279/96 also establishes the possibility of obtaining a compulsory license of a patent in any of the
following events:

(1 The owner exercises the rights conferred by the patent in an abusive way;

(i) The owner commits abuse of the economical power;

(i) The subject matter protected under the patent is not exploited in Brazil by way of
manufacture or incomplete manufacture of the product or by lack of full use of the
patented process, in which case the license must be claimed after a three year period has
elapsed since the patent was granted,;

(iv) Commercialization does not meet the needs of the market;

(V) Dependency of another patent;

(vi) National emergency;

(vii)  Public interest.

In the events quoted in (i) and (ii), the party that claims the compulsory license has the burden to prove the
abuse committed by the patent owner.

In the event quoted in (iii), Law 9.279/96 provides that, in the event of economical unfeasibility, the local
manufacture may be replaced by import of the patented product, however opening the possibility of parallel
import by third parties.

In further regard to the event quoted in (iii), it should be noted that, depending on its interpretation, Law
9.279/96 may or might not be fully in conformity with the TRIPS, as this treaty establishes that “patent rights
shall be exercisable without discrimination as to the place of invention, technological field and the fact that
the goods are imported or manufactured locally”.

On the other hand, another way to interpret this issue is based on the Paris Convention, which establishes
that “Each country of the Union shall be free to adopt legislative measures that determine compulsory
licenses to prevent abuses that could result from the exercise of the exclusive right that is afforded by the
patent, such as, for example, the lack of its exploitation”. Thus, considering that the Paris Convention
establishes the compulsory licensing for the lack of exploitation, and the fact that the TRIPS determines that
the Paris Convention provision quoted above must be respected by the members of this treaty, it may be
construed that there are no inconsistencies in Law 9.279/96 in this regard.
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As regards item (iv), it establishes that even if the patent owner explores the object protected under the
patent, it will be subject to a compulsory license if it does not fulfill the market’s needs. Such license may be
requested after a three-year period following the grant of the patent.

In the cases of dependence on the patent provided in item (v), the subject matter of the second patent must
consist in a substantial technical progress in regard to the first patent, being foreseen the possibility of a
cross-license in the event the compulsory license is granted to the owner of the second patent based on the
dependence of patents.

In regard to the cases foreseen in items (vi) and (vii), having in view that Law 9.279/96 does not clearly
define “national interest or emergency” this matter was regulated by Decree 3.201 of Oct. 6, 1999,
supplemented by Decree 4.830 of Sept. 4, 2003.

According to this Decree, a patent may be compulsorily licensed in cases of national emergency or public
interest, in the latter case only for non-profit public use, provided that declared as such by the Government,
when it is asserted that the patent owner, directly or through its licensee, does not fulfill the related needs.

In further regard to this Decree, it should be mentioned that in the cases in which a compulsory license is
granted, in the cases in which the unfeasibility to manufacture the object of the patent by a third party or by
the Government is demonstrated, the Government may import the patented product, giving priority to the
product that was placed in the market directly by the owner, or with the owner’s consent. Considering that
this measure entails the possibility of importing products manufactures by third parties (presumably from
countries where there is no patent protection) and that this would go beyond the provisions of Law 9.279/96,
this Decree could be challenged in court on the grounds of unconstitutionality.

Further, this Decree establishes the obligation of the patent owner to provide the required and sufficient
information for reproducing the patented object and the other technical aspects applicable to the case under
penalty of nullity of the patent. This measure, however, is not foreseen in Law 9.279/96 and, thus, such
obligation could also be challenged in court.

Finally, in regard to the compulsory licenses, it is necessary to emphasize that despite of these provisions
established in Law 9.279/96 and in the Decree quoted above, there is no record of patents that were
compulsorily licensed by the Government; these provisions were established to force price cuts in the
pharmaceutical field.

Regqistration of industrial designs

Law 9.279/96 grants to the author the right to a registration of an industrial design that affords ownership
over the “ornamental plastic form of an object” that provides “a new visual result and unique in its external
configuration and that may be used as a type of industrial manufacturing”.

The registrations of industrial designs are issued without an examination on the merits therefore, in a few
months (in average 2 to 3 months) as of the filing of the application and are valid for 25 years, at maximum.

Upon the issuance of the industrial design registration, the owner may immediately enforce its rights,
inclusively to take court action against any violators. However, considering that the registration is granted
without a formal analysis, it is advisable to, following the grant of the registration, to request the INPI to
formally analyze it. After obtaining a favorable opinion issued after the formal analysis is completed (in
approximately 1 to 2 months), the owner’s position in regard to third parties is strengthened considerably.

In view of the celerity in the process of grant and analysis of the Industrial Design Registrations, the
protection of products in Brazil in this category has been demonstrated to be an excellent competitive tool.

4.3.  Technology
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Marina Inés Fuzita Karakanian -
Dannemann, Siemens, Bigler & Ipanema Moreira

One of the areas of great interest in the intellectual property field is the subject technology (non-patented),
having in view that Brazil, being a country in development, is continuously receiving new technologies from
abroad with the purpose to improve its economical capacity. It is through technology supply agreements that
the Brazilian and foreign parties negotiate and regulate these interests.

Technology Transfer/Supply Agreements

As of the beginning of the ‘70s, the promotion of the entry of technology into Brazil was regulated locally,
and the Brazilian Patent and Trademark Office (INPI - Instituto Nacional da Propriedade Industrial) was
designated as the governmental authority authorized to scrutinize the technology supply agreements and the
other contracts that involved intellectual property rights (i.e., patent licenses, trademark licenses, franchise
agreements, technical support agreements, etc.).

Through, particularly Law 5.648/70 and Normative Act no. 15/75, the INPI adopted an extremely
interventionist position in the technology supply agreements, which ultimately caused the contract
registration process to be time lengthily, with official requirements that the INPI issued out of its self-
established rules and interpretations.

In the “90s the deregulation of the Brazilian economy was initiated, thus allowing a progressive entry of new
technologies originated from the developed countries. Pursuant to article 50 of Law 8.383/92, it became
possible to remit payments between a subsidiary and its parent company (controlled and controlling
companies) under technology supply agreements (and other intellectual property licenses as well) that had
been executed between parties and registered with the INPI and with the Central Bank of Brazil - BACEN
after December 31, 1991. The remittance of payments between a branch company and its parent company
continues to be not allowed under Brazilian law.

Pursuant to the enactment of Normative Act no. 120/93 and Law 9.279/96 (the Brazilian Intellectual
Property Law), the INPI assumed a more liberal position in the recording/registration of the technology
supply and intellectual property licensing agreements.

Although the INPI’s authority is currently limited, by law, to an analysis of the formal aspects and to the
validity of the intellectual property rights that are involved in the recordal/registration of contracts
proceedings, the INPI establishes its own interpretation criteria without prior notice and continues to issue
official requirements. This fact renders the INPI’s registration proceeding to be slow and bureaucratic.

Outlined below are certain clauses established in technology supply agreements that are not accepted by the
INPI:

Return to Supplier (foreign company) of know how received by the Supplied Company (Brazilian company)
and cease of use of the technology upon the expiration/termination of the supply agreement. The INPI does
not accept the concept of “technology license” but instead only the concept of transfer of technology.
Accordingly, in the INPI’s viewpoint, once the technology has been transferred to the Brazilian company,
the latter incorporates it and thus it can no longer be returned.

The remittances of payments that pursue from contracts between companies that have common stock
holders, in which the supplier (domiciled abroad) holds directly or indirectly the control of the voting capital
of the supplied company (established in Brazil) cannot exceed the limits of tax deduction established in the
Ministry of Finance’s Ordinance (Portaria) no. 436/58.

The INPI does not accept retroactive payments in the technology supply agreements. Retroaction is allowed
only up to the date on which the application for registration of the contract is filed with the INPI, i.e. the start
date of the validity of the registration certificate will be the date of submission of the contract for registration
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with the INPI. The royalties may then only be computed as of such date and remitted after the contract has
been registered with the Central Bank — BACEN. This understanding pursues from the INPI’s construction
of the Federal Revenue - SRF Decision no. 9/2000.

As provides article 211 of Law 9.279/96, the technology supply agreements must be registered (recorded)
with the INPI. The purposes of the registration of these agreements are: (i) to enable the remittance of
payment to foreign countries, observing the currency exchange and tax laws; (ii) enable the tax deductions of
these payments, observing the tax laws; (iii) validity against third parties.

The INPI will grant a term of validity of, at maximum, five (5) years to the registrations (and, consequently,
for the remittance of royalties) of the technology supply agreements, extendable for an additional five (5)
years, upon justification of the need for continuity to receive the technology. This understanding is based on
article 12, paragraph 3 of Law 4.131/62.

Other Intellectual Property-related contracts

In addition to technology supply agreements, contracts that have as a subject matter the licensing of
intellectual property rights must be recorded (registered) with the INPI. According to Normative Act no.
135/97, the following types of contracts may be recorded with the INPI:

Patent License Agreements;

Trademark License Agreements;

Supply of Know How Agreements;

Technical and Scientific Assistant Agreements; and
Franchise Agreements (Law 8.955/94).

Pursuant to the recording/registration of the relevant contract with the INPI, its registration with the Central
Bank (BACEN) is required to enable the foreign remittance of royalties, and also for the purpose of the tax
deduction of these payments.

The tax deduction limits are established in the Treasury Department Ordinance (Portaria) no. 436/58, and
range from 1% to 5% depending on the product involved. In the case of contracts between controlling and
controlled companies, these deductibility limits shall be the same for the remittance of royalties, according to
the INPI’s interpretation of article 50 of Law 8.383/91.

In the case of trademark licenses, the tax deductibility limit is 1% of the net sales revenues of the contractual
products, provided that the use of the trademark does not pursue from the use of a patent, manufacturing
process or formula (item Il of Ordinance 436/58). Accordingly, the INPI does not allow the foreign
remittance of royalties through a trademark license if there exists simultaneously a patent license and/or a
technology supply agreement related to the same products.

The intellectual property rights-related agreements shall only be effective against third parties after they have
been registered with the INPI. In addition to enabling the foreign remittance and tax deductibility of
royalties, in the case of non-gratuitous contracts, the registration of these contracts generates the following
effects:

a) Warranted exclusivity as to the right granted to the licensee, in the case of exclusive licenses; and

b) Legitimate the licensee to figure as a party in lawsuits related to trademarks and patents, severally or as a
co-plaintiff or co-defendant along with the licensor, if the contract so allows.
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It should be noted that, under the current law the registration of trademark or patent licenses is not a
condition for the purposes of validating the use of a trademark or patent by a third party, provided that the
owner proves that the user holds an authorization therefor.

Software Agreements

As regards software agreements, only the contracts for the supply of software program technology are
required to be registered with the INPI in order to produce effects against third parties (article 11 of the
Software Act — Law no. 9.609/98). In order to enable the remittance of royalties under this type of contract,
its recording with the INPI and registration with the Central Bank (BACEN) are required.

The sole paragraph of article 11 of the Software Act provides that for the registration of a contract for the
supply of software program technology the supplier must provide complete documentation to the party to
which the technology is supplied, particularly the notes on the source code, description memorial, internal
functional specifications, diagrams, flow charts and other technical data required to absorb the technology.

In regard to software licenses, they are not required to be submitted to the INPI’s scrutiny, and the
remittances of the related royalties may be done directly through a commercial bank authorized by the
Central Bank (BACEN) to perform such operation.

Taxation

As to the taxation of technology transfer and other intellectual property related agreements between national
and foreign companies, the following events of levy might apply: withholding tax (“IRF”) — 15%; economic
domain intervention contribution (“CIDE”) — 10%, with possibility of credit on patent and trademark license
agreements; service tax on the import of services (“ISS-Importacdo”) — maximum duty rate of 5%;
Contribution for the Social Integration Programs on the import of foreign products or services (“PIS/PASEP-
Importacdo”) — 1.65%; Contribution for the Financing of the Social Security System by Importers of Foreign
Goods or Services from Abroad (“COFINS-Importacdo”) — 7.6%; Tax on Financial Operations (“IOF”) —
rate reduced to 0%; Temporary Contribution on Financial Movement (“CPMF”) — 0.38%.

Constitutionality and effective application of some of the above taxes remain questionable, and might be
subject to revision by the Brazilian Judiciary Power.

4.4.  Technical support
Daniela Thompson S. Martinez /
Marina Inés Fuzita Karakanian -
Dannemann, Siemens, Bigler & Ipanema Moreira

In addition to the technology supply agreements, the INPI also records (registers) contracts or invoices
related to technical support services (SAT).

In regard to technical support, there are doubts as to the types of technical services that may be recorded with
the INPI. The INPI is inclined to adopt the following criteria for the recording: (i) whether the services are of
a technical nature; (ii) whether the services are intended for the supplied company’s core business; (iii)
whether the services characterize a transfer of technology.

According to information provided in the INPI website (www.inpi.gov.br), Technical Support Services
nature contracts or invoices “that establish the conditions for obtaining planning and programming methods,
techniques, as well as research, studies and projects intended for the performance or supply of specialized
services” may be recorded.
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The www.inpi.gov.br website further provides a list of the activities/services that are not required to be
recorded with the INPI since they do not characterize a technology transfer, namely:

e Purchase agent agreements, including logistics services (shipment supporting services, administrative
work related to customs clearance, etc.);

e Product processing;

¢ Homologation and certification of quality of Brazilian products intended for export;
¢ Financial consulting;

e Consulting in the trade field;

e Legal consulting;

e Consulting for participation in bids;

e Economical feasibility studies;

e Marketing services;

e Services performed abroad without the presence of technicians of a Brazilian company and that do not
generate any documents and/or reports;

e Software maintenance services without the arrival of technicians in Brazil, provided, for example,
through a "help-desk™;

o Software license without the supply of complete documentation, particularly notes on the source code, in
accordance with article 11 of Law 9.609/98;

e Purchase of a single software copy;
e Distribution of software.

The INPI recently dispensed the requirement for registration of technical services related to software when
no transfer of the source code occurs/occurred.

The application for the recording (registration) of the contract or invoice related to the supply of technical
support services must contain a description of the services, the supply period, indication of the price of the
service in worker/hour or worker/day, the number and class of the technicians involved and the number of
hours/days worked that may be approved by the INPI.

The same comments that were set out related to the technology supply agreements in regard to the purposes
of the registration, timeframes and limits established for remittance and tax deduction apply to this contract
category. As an exception to the rule, the INPI has been accepting the retroactivity of the payment for a
technical service already supplied or due before the date of filing of the recordal application.

Finally, it should be noted that the Research and Development (R&D) sharing agreements — so-called “cost-
sharing” contracts, are no longer recorded by the INPI pursuant to Normative Act 135/97, which revoked
Normative Act 116/93 (which allowed the recordal of cost-sharing agreements.

As regards to the taxation of services that may be recorded with the INPI, in addition to the CIDE
contribution, the Sales Tax - ISS, according to Complementary Law LC 116/2003, as well as the PIS/
COFINS contribution, according to Law 10.865/2004 (the constitutionality of which is also questionable)
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have recently become due by the Brazilian company (contractor or intermediary of the service) consequently
significantly burdening the import of services.

Income Tax is also due on the services price, being however possible to select the party responsible for the
tax burden, according to article 725 of the Income Tax Regulation (RIR) - Decree 3.000/99.

45.  Copyrights

Giuliana Penna Chiara Lowndes Dale /
Gabriela Muniz Pinto -
Momsen, Leonardos & Cia.

45.1.  Copyrights (Authorship rights and co-related rights)

Initially, it is important to clarify in regard to the appropriateness of the definition of this institute,
particularly the differences established by the best legal scholars, that the expressions “copyrights”,
“copyright” and “author’s right” are commonly used as synonyms without any classification strictness.
Notwithstanding, following the direction of Brazil’s specific legislation thereon, namely, Law 9.610 of Feb.
19, 1998 (LDA) the expression “copyright” or “copyrights” shall be adopted hereunder as the gender of
which are species the “author’s rights” and the “co-related” author’s rights related thereto (article 1 of the
LDA).

In addition to the industrial rights, the copyrights are inserted in the Intellectual Property regime, which
regulates the so-called “intellectual rights”. These are rights that are incidental to the human creations that
are expressed in sensible, aesthetic or useful forms, thus having an aesthetic or practical purpose.

Accordingly, Intellectual Property is the field of law that is split in the study and regulation of copyrights and
industrial rights or industrial property rights, entailing the generation of two different, specific protection
legal systems.

Copyright law governs the relations that pursue from the creation and use of intellectual work that have an
aesthetic purpose, aimed at the transmission of knowledge or at sensitizing and amusing the human being,
while Industrial Property is dedicated to the protection of creations that have a utility aspect intended to
satisfy material interests (inventions and utility models that are the subject matter of patents, trademarks,
advertising symbols or slogans, geographical indications of origin, corporate names and other intangibles of
corporate use).

45.2.  Concept and legal nature

Legal scholars provide several definitions for Copyright, being worthy to hereby transcribe the teachings of
some of them.

In summary, Carlos Alberto Bittar! finds that:

“(...) the Authorship Law or Copyright Law is the field of Private Law that regulates the legal relationships that
pursue from the creation and economical use of aesthetic intellectual work included in the literature, arts and in the
sciences”.

Antdnio Chaves? defines Copyright as:

“(...) the set of rights that the law attributes to every intellectual creator over their literary, artistic or scientific work,
that have an original aspect: of extra-pecuniary nature, in principle, without limitation of time; and of patrimonial

! Bittar, Carlos Alberto, Direito de Autor, 42 edicdo, revista, ampliada e atualizada, conforme a Lei n° 9.610, de 19 de fevereiro de
1998, e de acordo com o novo Caédigo Civil, por Eduardo C. B. Bittar, Rio de Janeiro Forense Universitaria, 2003, pag. 8.
2 Chaves, Antonio, Criador da Obra Intelectual, Direito de Autor: natureza, importancia e evolucdo, Editora LTR, S0 Paulo, 1995,
pags. 28 e 29.
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(property) nature, to the author, throughout the author’s life, extended to the legal successors during the period
established therein.

There are two different scopes of attributions in Copyright law: on one side, those that pertain to the so-called moral
right, which consists in the right of recognition to the paternity of work, in the right of unprecedented, in the right to
the integrity of its creation, in the right to modify the work, to finish it, to oppose against its modification by others,
etc; further, those of patrimonial nature that consist in the exclusive right to remove from its production all the
benefits that it may generate, principally by the publication, reproduction, representation, performance, translation,
recital, adaptation, arrangements, dramatization, adaptation to cinema, broadcasting, television, etc.”

The concept of Antonio Chaves is very complex and it is possible to extract considerations on the hybrid
nature of this field of Law.

Originally, Copyright Law was considered to be intimately related to Civil Law, being inserted in this field
of law. Currently prevails the understanding that it is scientifically autonomous, being considered a special
field.

Several theories arose in the course of History on the legal nature of Copyright Law, whose definition
constitutes a classical problem that dates back to the eighteenth century. Among these theories standout the
two main lines of thought that conflicted in the last century: the monist theory and the dualist theory.

The monists found that Copyright Law had a unique nature, that it was a field of law exclusively related to
property (although intellectual) or of a field of law exclusively related to personality. The English and
German scholars adopted the property theory while the personality theory was adopted by the French jurists.

The dualists, on the other hand, defended the dual nature of the Copyright Law, comprised of rights that have
moral nature in addition to rights of patrimonial right. This theory was adopted initially by the French and
Italian jurists among others of Latin origin.

With the development of the scientific progress and of the legal studies these theories were gradually
abandoned and were revealed to be insufficient to clarify the specificities of the subject field of law.

Currently, having been overcome the theoretical debates concerning the classification of Copyright Law as
being a field of property law or of personality law, the understanding that has solidified is that it is a sui
generis field of law that results from the inter-relation of rights of moral nature and of rights of patrimonial
(property) nature. It is not a field of pure and plain property law nor of personality law, vesting features of
both personal aspects and of pecuniary nature and, thus, constitutes a new class of private rights.

The hybrid nature of Copyright Law results from several factors and of peculiar structural elements, such as
the special nature of intellectual work and of the regulation that provides on its protection, which is
determined by this special nature. Therefore, this requires that it be considered an autonomous field of law
that should be regulated by specific legislation.

While the intellectual work constitutes simultaneously an expression of the spirit and personality of its
author, establishing with it an inseparable link, it is also considered a good that has an economical value and
as such subject to exploitation. Thus, Copyright Law has faculties of moral and patrimonial value, split into
these two strips of law that due to their nature and purpose are nevertheless intimately linked forming an
inseparable set.

Hence, Copyright Right is a special field of law intended to defend both the personal and patrimonial
bondages of the author with the work, under a proper legal regulation apart from the codes, as occurs in
several other current legal systems.

The scientific autonomy of this field of law is justified by its specificity, which has peculiar characteristics

that distinguish it from the other private law fields, easily identifiable by scholars, court rulings and
legislation at the domestic and international levels.
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As regards the regulatory evolution in Copyright Law, in Brazil a relevant milestone was the enactment of
the (now revoked) copyright law no. 5.988 of Dec. 14, 1973. Until then the matter was regulated in the Civil
Code of 1916 under the title “Literary, Scientific and Artistic Property” (articles 649 and 673).

This new field of law is gradually acquiring didactic autonomy, although there are still only a few colleges
that offer the course independently and systematically.

4.5.2.1. Features of Copyright Law

As previously stated, Copyright Law has moral and patrimonial components related to the bondages of the
author with his/her work that are identified as moral and patrimonial rights.

These two features of the Copyright Law, each having its own characteristics and functions, are

interconnected and complement each other for the protection of the author in regard to the creation,
materialization and use of the work, constituting the unified and inseparable contents of such right.

45.2.1.1. Author’s Moral Rights

The author’s moral rights are intended to protect the creator’s personality, in recognition of his/her efforts
and creative results, which is the true expression of the author’s personality. In this regard it should be noted
that the moral aspect of the author’s right is inherent to the author due to the fact that the author’s work per
se has invaluable economical value. Therefore, these rights are constituted by the intimate ties of the creator
with his/her work for the defense of his/her personality.

These rights originate from the creation of the intellectual work and last throughout the entire life of its
existence, producing legal effects in view of the primary function of maintaining the ties between the work
and its creator. Hence, there are moral rights that are transmitted to the author’s successors.

Certain moral rights arise simply with the materialization of the work (such as the right to unprecedented,
right to paternity, right to nomination) while others arise merely through the disclosure of the work to the
public (right to integrity, right to change and right to claim authorship of the work).

As basic features of these rights the following standout: personal property (individual exclusivity), non-
transferability and non-negotiability, non-perpetual duration (surviving the author’s death and, inclusively,
the expiration of the author’s patrimonial rights, whereupon the work falls under public domain), unlimited
statute of limitation (court judgment may be claimed at any time), non-attachment (not subject to court
restraints) and non-waiver, being void any contractual clause that negotiates such rights. Further, such rights
are transferred by succession, except those that are personally bound to the creator, which under Brazilian
law (Law 9.610/1998) are the rights to change and retire the work from circulation.

Any contract that involves the author’s moral rights is void for offense to the rules of public order that
regulates them.

Article 24 of the Copyright Act (LDA) lists the author’s moral rights, among which the following standout:
right to paternity of the work (right to link the author’s name to the work), right to unprecedented (right to
not disclose the work), right to nomination (right to designate, pseudonym or any other symbol that identifies
its authorship), right to the integrity of the work (right to prevent any changes or practice of any right that
could affect the author’s honor or reputation), right to change, right to retire the work from circulation (or
right to repentance) or the right to cancel any form of use previously authorized, in the case of the last two
provided that the use or the circulation implies in an offense to the author’s reputation or honor, excepting,
when applicable, third party indemnities. These conditions involve both subjective and substantive aspects
and there is no uniform jurisprudence thereon.
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45.2.1.2. Author’s Patrimonial (Property) Rights

The author’s patrimonial rights substantiate the defense of the author’s interest in the economical use of the
intellectual work by any and all possible means. They also arise from the creation of the work and are
expressed through its disclosure to the public.

Such rights pursue from the monopoly of use granted to the author to exploit the work on an exclusive,
temporary, relative and limited basis.

Thus, the author’s patrimonial rights constitute the author’s exclusive faculty to use and benefit from the
work, wholly or partially, and to dispose of it, gratuitously or not, transfer it to third parties, wholly or
partially, while alive or through succession. Therefore, they constitute exclusive rights inasmuch that only
the author may exercise such options. Pursuant to this exclusive right the prior and express authorization of
the author is required for third parties to use the protected intellectual work for any economical purpose.

According to article 3 of the Copyright Act (LDA) the author’s patrimonial rights are considered rights over
movable assets, precisely so that they may be disposed of. Contrary to the author’s moral rights they are
property rights that may be transferred and are temporary, attachable (with the legal exceptions established in
article 76 of the LDA) and extinguishable by statute of limitations.

Hence, the author’s patrimonial rights may be negotiated on a temporary or definitive basis. Through the
negotiation of such rights, i.e. the authorized use thereof by third parties, the author may obtain the
economical benefits of his/her intellectual creation, which ultimately consists in one of the main purposes of
Copyright Law.

In this regard it should be stressed that the patrimonial rights are independent among each other and,
consequently, so are the different types of use of the intellectual work. This principle established in article 31
of the Brazilian Copyright Law (LDA) is very important, since it leads to conclude that the negotiation of a
patrimonial option does not imply in the necessary negotiation of another. The logical application of this
principle lies in the issue of the restrictive interpretation of the transactions that involve copyrights (article 4
of the LDA) to the extent that remain with the author the patrimonial rights that were not expressly
transferred to the other party or the types of use of the work not foreseen or non-existent at the time when
they were negotiated.

As examples of the author’s patrimonial rights standout the copying right (pursuing from the indirect
disclosure of the work to the public by way, for example, of print, recording, picture, mechanical,
cinematographic or magnetic recording (reproduction by communications satellite), representation right
(pursuing from the direct disclosure of the work to the public) by way, for example, of public recital, public
performance, dramatic acting, radio broadcast by audio speakers), among others.

45.3. International Law

Intellectual property has a cosmopolitan, universal, exceptional and immaterial nature that cannot be found
by customary means and criteria. It is the only private law field that has this international aspect and it is
treated differently based on the Convention of Bern, which will be further addressed below.

Copyright Law has always required international recognition in order to provide the protection that is
intended. Due to the development of the modern means of communication the need for international
protection has increased.

Briefly commenting on the historical background, in the past Copyright Law was not acknowledged as it is
now consecrated. It was in the Middle Age, more precisely with the discovery of the printing press and,
therefore, vis-a-vis the possibility of multiplying printed texts that the decisive cornerstone for the birth of
Copyright Law occurred. At that time were created the privileges that were extended by the monarch to the
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editors, which consisted in authentic temporary monopolies for the economical exploitation of the work.
There were no references to the author’s rights although the authors were already claiming protection.

Thus, in view of the insufficiency of the system and the authors’ claims for compensation for the exploitation
of their work, Queen Anne of England enacted in 1710 the first law that recognized the right, designated the
Statute of Anne or the Copyright Act.

Subsequent laws vested certain rights to the authors, such as the Federal Copyright Act of 1790 and the
French laws of 1793.

The French Revolution, landmark of the individual rights, inspired the recognition of another aspect of the
author’s right, namely, its moral aspect. In fact, it was German scholars that first expressed it through the
concept of the offense of falsification, irrespective of the grant of privilege thereon. Subsequently, French
law consolidated it. Thenceforth, national laws begun to regulate copyrights and intellectual property.

The difficulty of revealing the legal nature of copyrights was reflected in the national laws and in the
international treaties. Pursuant to the arising of codes, this problem was aggravated since it was unknown
where to regulate them.

Since the beginning two different legal systems that regulate copyrights conflicted with each other: the
Anglo-Saxon system, which designates the author’s right as a copyright and the European system, which
refers to the droit d"auteur or diritto d"autore (author’s right).

The copyright, whose origin is linked to the appearance of the printing press, preceded the author’s right,
which corresponds solely to the economical exploitation of the work. The droit d"auteur, on the other hand,
appeared a few centuries later inspired by the principles of the French Revolution and then spread throughout
Europe and later Latin America, including Brazil.

Thus, the copyright system adopted in the Anglo-Saxon countries privileges the patrimonial components of
the author’s right whereby the European system, of French origin, is adopted in the countries of Roman
tradition, standing out thereon the privileges of moral and personal aspects of the Authorship Law.

However, the legislators’ efforts to regulate the matter in their countries were unsatisfactory. The lack of
protection in some countries and the differences in the systems posed hindrances to the efficiency of the
protection. Thus, they sought international protection comprised by substantial and procedural rules. In fact,
Copyright Law was a matter that accounted for extensive mobilization at the international level.

In this context the international community’s efforts that sought protection for both the moral and
patrimonial aspects of the intellectual work culminated in the appearing of the first major international
agreement on copyright — the Bern Convention of 1886 — the principles of which continue to be
contemporaneous and effective. Following several amendments, it continues to be the instrument that is used
as a reference to international Copyright Law and inspired the subsequent international treaties thereon.

Considered jointly, the Bern Convention and the Paris Convention of 1883 (which regulates industrial
property) reflects the dual model that found that Intellectual Property is split into two parts. This duality was
adopted by the Brazilian Civil Code of 1916, which separated industrial property and copyrights. However,
this historical division was eliminated in 1967 pursuant to the creation of WIPO (World Intellectual Property
Organization) which originated the contemporary model according to which Intellectual Property is a single
set of complex rights. Similar to the Paris Convention, the Bern Convention is currently managed by WIPO.

It is worthy to also emphasize the Universal Convention of Geneva of 1952, the draft of which was led by
the U.S. and adhered to by most of the countries that signed the Bern Convention, including Brazil. It is
managed by UNESCO and was last amended in 1971.

Other international treaties on copyrights followed, such as the Rome Convention of 1961 for the protection
of interpreter or performing artists, phonogram producers and broadcasting organizations, managed by
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UNESCO, WIPO and IWO; the Convention for the protection of producers of phonograms against the non-
authorized copying of their phonograms, signed in 1972 in Geneva and administrated by WIPO; the
Convention for protection of signals transmitted by communication satellites signed in Brussels in 1974; and
the Convention of 1967 that created WIPO.

Finally, it should be noted that the inclusion of Intellectual Property issues in the Uruguay Round of GATT
(General Agreement on Tariffs and Trade) - an important venue where international trade issues are
discussed, resulting in the creation of the World Trade Organization (WTQ), led to the birth in 1994 of
TRIPS, an agreement on the trade-related aspects of intellectual property.

The TRIPS agreement, an annex of the agreement on the organization of the WTO, was approved in Brazil
by Decree no. 1355 of 1994 and contributed to a great advance in the legal treatment, internationally and
domestically, of intellectual property as a whole.

Specifically in regard to Copyright Law, the main innovation introduced by TRIPS consists in the protection
to computer programs, recognizing same internationally as literary work, in accordance with the Bern
Convention.

454, Brazilian Codified Law

Attempts to draft a civil statute to regulate authorship rights in Brazil failed in the Imperial era and even after
Brazil’s independence the printing privileges continued effective for a long period.

In the Criminal Code of 1831, however, protection was afforded to the moral aspects of the Copyright Law
by establishing the falsification offense.

Another previous law is worthy to indicate, namely the law that instituted the courses of law, dated 1827,
providing to the university professors privileges over their classes.

Amidst the failure of several projects to regulate Copyright Law, Law no. 496 of 1898, inspired on the
proposal of Medeiros and Albuguerque, was enacted and defined and warranted the author’s rights. As of
then, several laws appeared on the matter, parallel to the international movement in this direction.

The main advance in this area occurred with the introduction of the Civil Code of 1916, which dedicated a
chapter titled “Literary, Scientific and Artistic Property” (articles 649 to 673) in the section on Property Law,
following the guidance that then prevailed.

In regard to the Brazilian Constitutions, all of them afforded protection to Copyright Law, except the
Constitutions of 1824 and 1937. The Constitution of 1988, currently effective, consolidated the treatment of
the matter, elevating the author’s rights to the level of basic rights, referring thereon in its article 5, items
XXVII and XXVIII.

The Constitution of 1988 reconfirmed the author’s exclusive right over his/her work and brought a major
conquest to Brazilian law by attributing specific treatment to the direito de arena, which constitutes the right
to the entirety of the event (and not over the individuals’ participations). In this regard stands out the so-
called “Pelé Law” (Law 9615/1998), which contains general rules on sports, formerly regulated by the “Zico
Law” (Law 8672/1993).

As previously stated Law 5.988 was introduced in 1973 to regulate the author’s rights in Brazil, to attend the
claims of Brazilian scholars to exclude the treatment thereof by the Civil Code and consolidated in a separate
statute.

As of this law, other legal statutes were drafted on copyright law matters, at times amending certain
provisions, though this was not a period of major legislative production. Law 5.988/1973 was effective for
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more than twenty years and after several proposals and intensive lobbying it was expressly and totally
revoked by the current law, i.e. Law 9.610 of Feb. 19, 1998 (“LDA”).

Law 9.610/1998 introduced several conquests in the treatment of the matter, notwithstanding the
appropriateness of certain criticism to its text. Reflecting the concern to preserve the direction followed since
the Bern Convention, it maintained the pioneering institutes of the previous law and the constitutional
principles introduced by the Constitution of 1988, to the extent that despite of certain exclusions, its
innovative aspect is due particularly to the systematization and updating of the former law. It should be
stressed in this regard that it maintained the dual aspect of the author’s rights, pursuant to the set formed by
its patrimonial and moral components.

It should be emphasized that the secondary and complementary rules to Law 9.610/1998 that were not
revoked, even though tacitly, continue effective. Furthermore, the provisions of the Civil Code remain as a
basic reference that may be applied in the cases of omissions in the special law.

It should also de stressed that the following statutes on author’s rights continue effective in Brazil: the
aforesaid Conventions of Bern and Geneva, enacted, respectively, by Decrees nos. 75.699 and 76.905, both
of 1975, the TRIPS agreement, enacted by Decree no. 1355 of 1994, articles 184 to 186 of the Penal Code, as
amended by Law 10.695 of 2003; articles 524 to 530 of the Code of Penal Procedure, among other internal
laws and international treaties to which Brazil adhered.

45.4.1. Law 9.610 of Feb. 19, 1998

It is important to comment some of the important themes and rules addressed in the new law.

As previously mentioned, Law 9.610/1998 regulates the author’s rights and rights related thereto, as
established in its article 1.

45.4.1.1. Treatment to foreigners

Article 2 of Law 9.610/1998 establishes that the foreigners resident abroad are warranted the protection of
their authorship rights in accordance with the agreements, conventions and treaties effective in Brazil. The
sole paragraph thereof establishes that it applies to the nationals or foreigners that reside in a country that
warrants to Brazilians or persons resident in Brazil reciprocity in the protection of author’s rights or the like.

45.4.1.2. Important definitions

Article 5 of this law establishes certain definitions that may guide the interpretation as to their applying,
which however is criticized by some scholars. In this regard, it should be noted that it did not define the
important concept of plagiarism a very common practice whose prevention and punishment are in the core of
the entire copyright legislation.

45.4.1.3. Authorship and Ownership

The protection of the intellectual work by Copyright Law originates from the creation thereof, which is
understood as the insertion in the material world of an original form. Thus, in principle the author is the
creator of the work that results from an individual’s intellectual efforts.

However, in regard to the protection of author’s rights, the word author may entail several doubts as to its
real meaning: is the intellectual author of the work the original owner thereof or its current owner?
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There are situations in which each of these concepts are suitable, which we shall heretofore clarify in general
terms.

The principle established by article 1 of Law 9.610/1998 is that the author is the individual that created the
literary, artistic or scientific work, i.e. thee who gave origin to work pursuing from the spirit. This is,
therefore, the general rule as to the authorship of the intellectual work protected by Brazilian Copyright Law.

Accordingly, authorship does not depend on any condition, whether age, status or mental condition, the
intellectual creator may be a minor-aged, an Indian, compulsive spender, mentally ill, though the exercise of
the author’s rights is always subject to the rules established in Civil Law.

As regards the foreign author, his/her protection is regulated by article 2 of the law, as set out in the
foregoing section 4.5.4.1.1.

The sole paragraph of article 11 consecrates an exception by establishing that legal entities may be holders of
copyrights in the cases established in that law.

Thus, exceptionally, legal entities may be holders of copyrights, either originally through creation or by a
derived course, in the cases of transfer of rights, as shall be further clarified below.

There is no hindrance in Brazilian law for a legal entity to have rights and obligations and this may be
extended to copyrights provided that the limitations are observed, including the physical phenomena of the
creation, which will always be held by the individual creator. This is the position that is adopted in the laws
of several countries.

The collective work is a typical example of original ownership that may be attributed to a company. Article 5
of the aforesaid law defines it in item VIII “h” as “the work created at the initiative, organized by and under
the responsibility of an individual or company, who publishes it under its name or trademark and that is
formed with the participation of several authors, whose contributions merge into an autonomous creation”.

The author’s patrimonial rights over the collective work are held by the organizer, whether an individual or
company, protection being warranted to the individuals’ participations, including the corresponding
remuneration, according to article 17 of the law. It is even recognized in Brazil that in the case of collective
work the company also holds moral rights as an author. However, Brazilian law is not clear in this regard
enabling discussions among scholars thereon.

Movies and soap operas are typical examples of collective work, which are characterized by the non-
severability of the several contributions, which justifies the recognition of the creative and intellectual work
of the organizer, usually a company. However, there are cases where it is possible to separate the different
contributing work without affecting the work individually and the rights over the whole, in which case shall
be recognized also the right of the corresponding creator (texts of the soap operas, song tracks of movies,
etc.).

In the section that regulates the use of the intellectual work and phonograms, Law 9.610/1998 has a specific
chapter on the use of the collective work in its article 88.

It should also be clarified that the ownership of copyrights may be original or derived. The author of the
work, being understood as such the individual that created it, shall always be an original owner, as well as
the company in the case of work created collectively. Thus, we may note that original ownership does not
always coincide with authorship.

The ownership of the author’s work may be transferred to a third party either voluntarily by the author or the
original owner or pursuant to the author’s death. Thus, the derived owner is the party that acquires, through
agreement (edition, license, assignment or grant contracts, for example) or by way of succession (according
to the civil law that regulates the matter), the copyright rights over the intellectual work, in whole or
partially, despite of not having participated in the creation thereof.
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Note that the transmission of rights is limited to the author’s patrimonial rights, with the single exception of
the author’s moral rights, which are transmitted through succession.

It is important to clarify that derived ownership does not relate to derived work, whose author is considered
an original holder of authorship rights, as quoted in item IV.1.6.1. below.

45.4.1.4. Regqistration

In Brazil authorship rights protection is inherent to creation, born with the expression of the idea under a
certain form. Hence, it does not depend on any registration, as provides article 18 of Law 9.610/1998. Thus,
the registration of intellectual creation is optional and it may be registered with the relevant public registries
in accordance with article 19 thereof.

Though the registration of the work is merely declaratory and does not constitute a right, it is recommended

to do so whenever possible since it will suffice as proof or, at least, solid indication of authorship or
ownership.

45.4.1.5. Term of Protection

It should be stressed, first, that the author’s moral rights are perpetual and some of them may be transmitted
to the successors (article 24, paragraph 1 of Law 9.610/1998).

By rule, the author’s patrimonial rights, including posthumous work?, are protected for seventy years as of
January 1% of the year subsequent to the author’s death, observing the order of succession established in the
new Civil Code (article 41 thereof).

In the case of work created in co-authorship that has an inseparable nature the 70-year term is counted as of
the death of the last of the surviving co-authors, adding to the rights of the survivor the rights of the co-
author that died and did not successors (article 42 of the new Civil Code).

As regards the anonymous or pseudonymous work” the 70-year term is counted as of January 1% of the year
subsequent to its first publication (article 43 of the new Civil Code).

There is also a specific provision regarding the start date to count the protection period of the patrimonial
rights over audiovisual and photographic work, which is seventy years as of January 1% of the year
subsequent to the first disclosure (article 44 of the new Civil Code).

Accordingly, upon the expiration of the protection period covering the author’s patrimonial rights, according
to the law, the intellectual work falls in public domain and may be freely used for economic purposes by
third parties.

Moreover, the work of deceased authors that do not have successors and also the work of unknown authors,

observing the legal protection afforded to the ethnical and traditional knowledge, are of public domain, in
accordance with article 45 of Law 9.610/1998.

45.4.1.6. Intellectual work

® Entende-se por obra péstuma aquela que é publicada ap6s a morte do autor, nos termos do artigo 5°, inciso VIII, e, da Lei n°
9.610/1998.

* De acordo com as definices estabelecidas no artigo 5°, inciso VIIII, letras b e c, respectivamente, da mesma da Lei n° 9.610/1998,
respectivamente, obras andnimas sdo aquelas em que ndo ha indicacdo do nome do autor, por sua vontade ou mesmo por ser
desconhecido, enquanto que obras pseuddnimas sdo aquelas em que o autor se oculta por identificar-se por nome ficticio.
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45.4.1.6.1. Definition

Copyright law exists and is justified to protect intellectual work, of aesthetic nature (and not of a utility
nature). In this context, Copyright Law is intended to regulate the relations between the creator and his/her
work pursuant to both the creation per se and also the circulation of the work (non-severability between the
moral and patrimonial aspects of this right) vis-a-vis all who in a given way interact with it, such as the State,
the community as a whole, the user and the economical exploiter. There is a non-dissolvable line between the
work and its creator, Copyright Law being the result of this bondage.

The jargon that is used is also broad, thus several expressions are considered synonyms to designate this
aesthetic work: creative work, intellectual work, creation, etc.

Article 7 of Law 9.610/1998 defines the type of work that is protected by copyright law:

“Article 7 — The intellectual work protected hereunder consists in spiritual creations expressed by any means or
affixed in any type of supporting means, tangible or intangible, known or that may be invented in the future,
such as:

(...)”. (our emphasis)

We may extract from this definition the basic principle that Copyright Law does not protect the idea but only
the exteriorized form of a creation, emanated from the human spirit, which may be affixed to a material or
immaterial support media.

Thus, it may be concluded that the intellectual work, always of an aesthetic purpose, may be determined by
two conditions: (i) the form by which it is expressed, resulting from the exteriorization of the creative
contents in a certain support media, and (ii) the originality of this form of expression.

In regard to the originality requirement, it is important to clarify that although there is no reference thereon
in the copyright law, there is a prevailing understanding among scholars as to its aspect of relativity. In the
field of copyright law absolute novelty is not required, but rather that the work has some originality, that is,
creative, distinctive elements that distinguish it from the other previously existent work.

It should be emphasized that copyright protection always requires that the intellectual work falls within the
protection period established by the law.

It should be emphasized that the protection of the intellectual work is not subject to any subjective analysis
on its value or merits. Thus, work may be protected by copyright provided that it is an original aesthetic
creation, exteriorized in a form, even if it is not strictly classified as literary, artistic or scientific work, as
recognized inclusively in the TRIPS Agreement.

Pursuant to this review of the requirements that characterize work that may be protected by Copyright Law,
it should be stressed that there are creations that cannot be protected under copyright law, emphasizing first
the work that has merely a utility aspect, which is subject to protection under intellectual property law.

Acrticle 8 of the law lists the creations that cannot be protected as a copyright, such as for example ideas,
normative procedures, texts of treaties or conventions, laws, decrees, regulations and court rulings.

It should also be stressed that the work may original or derived according to its autonomy in regard to
another preexistent. Original work is the work that is created independently of any other while the so-called
derived work depends on the other from which it originates through intellectual creation processes, such as
transformation, complementation and reduction. Typical examples of derived work are the translation and
adaptation (article 5, item V111 *g” of the copyright law).

As they originate from another creation pursuing from the use of preexistent intellectual work, the prior and
express authorization of the author/owner of the original work from which it was generated is required
(article 29), except if it is in public domain. In any event, fulfilled the requirements, they are considered new
and original work that is covered by copyright protection.
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45.4.1.6.2. List of Examples

Law 9.610/1998 establishes in its article 7 a list of examples of intellectual work protected therein, whether
original or derived. The list cannot be exhaustive in view of the broadness of the scope of Copyright Law,
which can cover an infinite number of aesthetic creations that vest a minimum of originality.

In addition to the general rules the law specifically treats certain types of work protected therein, some of
which shall be heretofore commented.

Plastic Arts Work:

The protection afforded to plastic arts pursue from public interest, given its unquestionable cultural and
historical value.

Article 77 of the law provides on the use of the plastic arts work and establishes as a general rule that the sale
of the object in which it is materialized transfers only the right to exploit it, remaining with the author the
right to copy it.

The law establishes in its article 78 the assumption of an onerous authorization for the author to copy the
plastic arts work, which must always be in writing.

Thus, the author’s patrimonial rights over the plastic arts work are held by the author or holder of the right.
In the case of sale and in the lack of an express provision to the contrary, the owner/buyer of the object in
which the work is materialized shall only have the right to exhibit it, not to copy it. For any other form of use
of the work, the author/holder’s prior authorization must be obtained, having in view that the types of use of
the intellectual work are independent from each other.

The foregoing legal provisions are perfectly in line with the general rule of article 37 of the law, which
determines that unless agreed otherwise and in the cases foreseen, the acquisition of the original or copy of
the work (of any nature) does not transfer to the buyer any patrimonial rights of the author.

Photography work:

Photography work falls under the class of artistic work and may be protected under copyright law, despite of
resulting from the combination of art and technique.

Acrticle 79 regulates the use of this type of this type of work:

“Article 79 — The author of photographic work is entitled to copy and offer it for sale, observing the restrictions for
exhibition, copying and sale of portraits and without prejudice to the author’s rights over the photographed work, in
the case of legally protected plastic arts.

Paragraph 1 — The photograph, when used by a third party, shall clearly indicate the author’s name.

Paragraph 2 - The copying of photographic work that is not fully in accordance with the original is prohibited, unless
previously authorized by the author”.

The paragraphs of article 79 refer to the photographer’s moral rights: right to nomination and to the integrity
of the work, only the photographer being entitled to change it or authorize any changes to it by a third party.

In regard to this special regime of protection it is worthy to quote the valuable lessons of the late jurist Carlos
Alberto Bittar®:

“Furthermore, the use is subject to special rules precisely because when the subject matter is a human being the rights
of the person that was portrayed must be respected and, on the other hand, the practice of the use of copying by
photographs also affects other areas of the field of arts (such as paintings, sculptures, architecture).

S Bittar, Carlos Alberto, op. cit. , pag. 75.
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Thus, as regards the photographic work, the author is usually entitled to the copying and offer for sale thereof, but in
regard to portraits, the restrictions as to exhibition, copying and sale must be observed in view of the rights of the
person that was portrayed. In the case of photographs of decorative art, the photographer’s rights should be exercised
without prejudice to the rights of the author of the copied work (article 79), the conciliation being subject to a prior
agreement between the parties, respecting always the moral aspects of the original work”.

It is important to emphasize that the new law did not maintain the assumption established in article 56 of the
former law regarding that the delivery of the negatives implied in the transfer of the author’s rights over the
photograph.

As concerns the remuneration for the use of photographs this is an issue that the parties must agree, being
quite common the execution of contracts thereon, particularly in the case of photographs used in advertising.

Architecture and Engineering Work:

Item X of article 7 of Law 9.610/1998 expressly includes among the work protected therein “the projects,
sketches and plastic works related to geography, engineering, topography, architecture, landscaping,
scenery painting and science”.

It should be clarified that the subject projects are not to be mistaken with the pure and plain project
mentioned in item | of article 8 of the law, which is excluded from copyright protection.

As regards the architectural work, there is controversy as to its aesthetic or utility nature, appearing to be
more adequate to consider its dual functional aspect.

Precisely because of such duality, it is understood that the building per se cannot be protected by copyright.
Thus, the architect, in principle, cannot object to any changes in the project thereof when his/her work is
built, being entitled, however, to reject the paternity of the changed work during or after the construction is
completed, as provides article 26 of the current law, consecrating the mitigated moral right of the author-
architect.

Note that despite of the provisions of the copyright law, the architectural creations are regulated by a proper
statute.

Engineering projects are also protected under Copyright Law, as well as architectural projects, and may be
registered with the proper registry (CONFEA - Federal Council of Engineering and Architecture).

Computer Programs:

The copyright protection to computer programs was consolidated in article 7, item XII of Law 9.610/1998.
However, Paragraph 1 thereof establishes that such programs are the matter of specific legislation and the
provisions of such law, as applicable, must be observed.

Thus, Law 9.609, also dated February 19, 1998, was introduced in Brazil to provide specific protection to
computer programs, which are promptly referred to in article 2 thereof as literary work protected by the
copyright and co-related rights legislation effective in Brazil, observing always the provisions thereof.
Therefore, considering the existence of specific legislation that regulates computer programs, Law
9.610/1998 applies only on a secondary basis.

Among the provisions of Law 9.609/1998, the text of which, it should be emphasized, is criticized by
scholars, it is worthy to emphasize article 11, which establishes in order for technology transfer of computer
program contracts to be effective against third parties it is necessary to register them with the Brazilian
Industrial Property Department (INPI), which is the governmental agency that grants registration for
trademarks and patents, among other attributions.

Data Bases:
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Data bases began to receive legal protection in Brazil as of the introduction of Law 9610/98. The previous
legislation (Law 5988/73) did not expressly provide thereon. The new law included data bases in the article
that establishes the work protected thereby, jointly with the compilations, anthologies, encyclopedias and
dictionaries. Such protection is outlined in Article 87, which establishes that the data base owner has an
exclusive right over the form of expression of the structure of the corresponding base. Additionally,
paragraph 2 of Article &, item XIII, determines that such protection does not include the material data per se
and is understood without prejudice to any author’s rights that subsist in regard to the data or material
contained in the work.

The data bases may be defined as being a compilation of data, work and several other independent materials,
systematically organized based on certain criteria, for specific purposes.

It is important to stress that the legal protection of a data base does not fall on the software that is used to
create it or on the operation of the base, or its contents or even less on the work (individually protected)
which it may be a part to. The protection is afforded to the structural form, to the base’s architecture, to the
form by which it is organized.

It should be noted that not all data bases may be protected under copyright law. It is necessary that it contains
creativity and originality, i.e. that they are not protected while merely a compilation of information, but
instead when such elements are organized, set out and systemized in a creative and distinct manner.

Hence, in regard to the data base that has merely informative contents that cannot be protected as a
copyright, the rules that regulate contracts and trade secrets, for example, may apply but not the rules that
apply to copyright protection.

Anyway, even copyright protection is insufficient to warrant the protection that the market requires currently
to prevent unfair competition, to avoid that third parties avail the investment made by a third party to design
a certain data base.

The convenience of a sui generis protection for data bases is currently being discussed in Brazil, including
precisely what copyright protection cannot cover: the data base contents, aiming to protect the investment
made by the base owner.

According, the Directive of the European Community of March 1996 establishes a sui generis 15-year
protection period to the creators that prove to have made a substantial investment, in quality or quantitative
aspects, to obtain, verify and store information to form the data base, and it vests on such creators the right to
protection against the extraction and/or re-use of the whole or a substantial part (evaluated on a quantitative
on qualitative basis) of the data base contents.

The DataBase Investment and Anti-Piracy Act (U.S., May 1996) also stimulated investment in the
production and distribution of new data bases, aiming to protect investment in the production and
distribution of these new bases. Thus, it prevented the non-authorized extraction, use or re-use of the data
base contents so to protect the investment in technology based on the efforts and the costs disbursed to
organize same.

The aforesaid provisions adopt the so-called industrious collection or sweat of the brow theory, according to
which the copyright is attributed as a reward for the arduous work of collecting information.

Envisaging harmonization of the laws of Europe and of the U.S., the EC submitted a proposal to WIPO —
Worldwide Intellectual Property Organization (WIPO’S Proposed Treaty on Data Base, Geneva, Dec. 1996 —

following the 1996 Directive) for a sui generis protection of the data bases. According to this proposal the
creator would have the right to authorize or prohibit the use or extraction of the data base’s contents.

455. Co-related Rights
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The author’s so-called co-related rights are those held by artists, interpreters and performers of work and by
the producers of phonograms, video grams and radio broadcasters. This right is attributed to them pursuant to
their role of assistants in the production, creation or broadcasting of intellectual work protected by copyright.

According to Articles 89 et seq. of Law 9610/98 the co-related rights also have two components (moral and
patrimonial) and their holders have the right to impede the use of their interpretations/performances, etc. that
lack prior authorization.

The term of duration of patrimonial co-related rights is seventy years (Article 96 of Law 9610/98) counted as
of January 1% of the year subsequent to affixture (phonograms), transmission (broadcasting by radio
broadcasters) and the performance and public recital in the other cases.

For the purpose to exercise their co-related rights the law attributes the option to the holders to associate,
without a profit purpose, with the purpose of managing these rights collectively.

It should be stressed that in regard to co-related rights it is not necessary that the interpretation is affixed on a
material media for characterize a co-related right; simply the non-authorized transmission of the
interpretation constitutes a violation thereof.

456. Contracts in Copyright Law
Law 9610/98 establishes as a general rule for interpretation of the copyright transactions:
“Article 4 — The transactions involving copyrights shall be interpreted restrictively”

The author’s moral rights (listed in Article 24 of Law 9610/98) cannot be negotiated by the author (article 27
of Law 9610/98), among which stand out the right to nominate (article 24, I1), i.e. the right to be announced
as the author of the work in any use thereof; and the right to oppose changes that may hinder or affect
him/her, as the author, to his/her reputation or honor (article 24, 1V of Law 9610/98). These two types of
moral rights, though not negotiable, are inherited by the author’s successors, in accordance with article 24,
paragraph 1 of Law 9610/98.

Further, as regards the transmissibility of the copyright, Article 49, | of the aforesaid law establishes that the
“full transmission covers all of the author’s rights except those of moral nature and those expressly excluded
by the law”.

The author’s patrimonial rights, as established in Article 28 et seq. of the current Law, consist in the
negotiable contents of the copyright, which correspond to the author’s exclusive right to use, fruition and
dispose of his/her work:

“Article 28 — The author has the exclusive right to use, fruition and dispose of the literary, artistic and

scientific work.”

The contractual transmission of the copyrights follows the provisions of Articles 49 to 52 of Law 9610/98,
upon fulfillment of the following requirements:

a) as to form — the total and definitive transmission of copyrights operates solely through a written
contract;
b) as to term — the maximum period of duration of any type of contractual transmission is five years in

the absence of any contractual clause in writing; in the case of assignment of future work the assignment will
cover at maximum five years, also being reduced to five years the term of duration of the assignment always
when indefinite or higher, also decreasing in the same proportion the price convened.
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C) as to territoriality — unless expressly established otherwise, the assignment is valid solely in the
country where the contract was signed; and

d) as to consideration — the total or partial assignment of copyrights is presumably onerous.

In further regard to Articles 49 to 52, it should be stressed that the copyright assignment agreement may be
annotated in the corresponding registrations depending on the nature of the work, which shall indicate as
essential elements the subject matter and conditions for exercising the right in terms of time, place and price.

Note that the copyright may be assigned by contract or non-contractually. The non-contractual transmission
is the succession that includes both the patrimonial rights and some of the moral rights, as previously
reviewed hereinabove.

As concerns the types of contractual transmission, it is important to mention that the intention of Law
9610/98 in regard to the transactions involving author’s rights is to protect the author and, therefore, no
transmission of rights is presumed or considered implicit and the contracts must always be carefully drafted
so that any work may be used or copied. The most common types of contractual transmission of copyrights
are:

a) total assignment — the assignment and transfer contracts consist in the transfer of all of the author’s
patrimonial rights. Note, however, that the cases of use must (in this type of transmission, and in all other
types as well) be expressed fully in the written agreement, in view of the restrictive interpretation of the
copyright contract determined by the Copyright Law (LDA) in Brazil.

b) partial assignment — this type involves the transfer of one or more possibilities of fruition of the work
from the holder of such right to another. The principal right is thereby burdened onerously, amputated of one
of the prerogatives of its use.

C) license — the license agreement consists in a limited grant of use or copy, analogous to the lease of
material objects, that may be exclusive or not, according to the provisions of articles 49 to 52 of the LDA
(Law 9610/98). Thus, the license is a means for attributing a possibility of use of the object, without its
transmission occurring, and without onerously burdening the author’s patrimonial right. Thus, it creates a
new active legal situation favorable to the licensor, with the corresponding obligation assumed by the holder
of the author’s patrimonial right, which is not transformed by effect of the agreement.

Further, there exists rules for contracts typical or related to certain types of work, such as the contract for
editing intellectual work (articles 53 to 67) or contracts related to theater plays, musical plays and
phonograms (articles 68 to 76), plastic arts work (articles 77 and 78), photography work (article 79) and
audiovisual work (article 81).

Among the typical contracts specified in Law 9610/98 stands out the Edition Contract as an example,
considering that it was the type of contract that the law dedicated the most attention, regulated by Articles 53
to 67 thereof.

In a broad sense, such contract refers to any and all type of copying. In a strict sense it refers solely to the
type of edition related to graphic art work. The regime of Law 9610/98 appears to settle a general regime, a
treatment of edition in a broad sense, being reasonable to consider that the edition regime could be, in
practical terms, a base contract for the others types that establish the copying of work.

45.7. Work at order

Law 9610/98, currently effective, differently from the revoked copyright law of 1973, does not have a
specific rule on the protection of the work generated under a work at order arrangement. In the former law it
was assumed, in the case of lack of a contract, that the author’s patrimonial rights over the work at order was
divided into equal parts (i.e. condominium) between the author and the orderer.
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The absence of any rule thereon leads to the conclusion that, in the absence of a contract regulating the
ownership of the author’s patrimonial rights, the totality of the rights is attributed solely to the author and the
remuneration paid by the orderer shall be considered solely as compensation for the author’s services, but not
for the transfer or license of the use of the copyrights related to the work. In such a case the maximum that
the orderer may do is a limited use of the work, in accordance with article 49, VI of Law 9610/98:

“Article 49 — The author’s rights may be fully or partially transferred to a third party, per se or through his/her successors,
on a universal or singular basis, personally or through representatives especially empowered, through licensing, concession,
assignment or other means allowed by the law, observing the following restrictions:

()
VI — in the absence of specification as to the type of use the contract shall be interpreted restrictively, being understood as
limited solely to the one that is indispensable for accomplishing the contract’s purpose.”

Hence, the importance of the orderer to assert that any work to be created under a work at order arrangement
is supported by a specific contract that provides on the transfer of author’s rights. For each worker or service
supplier it is recommendable to have a contract in writing, signed by the parties and two witnesses,
establishing a clause on the transfer of the work already created (if any) and to be created. In view of the
several restrictions that exist established in articles 49 and 50 of Law 9610/98, several precautions should be
adopted in the contracts, as set out above.

45.8. Copyright Law Protection Measures

The measures for Copyright Law protection are established in several Civil Law provisions, which apply in
regard to both the aspects of patrimonial and personal rights, and in specific provisions adopted in the
Copyright Law.

As well explained by Carlos Alberto Bittar®, with the concern of improving the effectiveness of the measures
to protect author’s rights, the law established in Law 9.610/98 the measures thereon foreseen in the civil law:
“among the several types of legal measures that apply to the author’s rights, are preventive measures
(registration of the work for copyright purposes), guarantee (e.g. the use of property claim instruments),
preservation (e.g. seizure of falsified materials) and indemnity for damages caused (by indemnification for
material and moral damages, compulsory disclosure of the author’s name or destruction of falsified
materials that were seized)™.

4.5.8.1. Civil and Penal Law Levels

1.7.1. — At the civil law level, the copyright protection is established in articles 102 et seq. of Law 9610/98,
which foresee civil penalties to the violation of such rights, establishing inclusively in the sole paragraph of
its article 103 the strict criteria of payment by the offender of the price of three thousand copies in the cases
where it is not possible to learn the number of copies that constitute the fraudulent edition.

At the penal level, Law 10.695 was recently introduced and it amends and added a paragraph to article 184
and a new wording to the Penal Code.

On the other hand, these changes constituted an advance to the treatment of the violations to the author’s
rights and co-related author’s rights in Brazil, particularly in regard to the following amendments:

a) adoption of the penalty of 2 to 4 years of incarceration (in paragraphs 1, 2 and 3), characterizing such
crimes as having a greater offensive potential;

b) the inclusion of the violation of co-related author’s rights of artists and phonogram producers, which until
then characterized an illegal criminal act;

6 BITTAR, Carlos Alberto. “Direito de Autor”. Forense universitaria
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c) the typifying of the public offer via cable, fiber optic cable (etc) of work (paragraph 3) establishing as a
crime what Law 9610/98 had found as a civil illegality, and covering violation acts performed with the
support of new technologies, inclusively through the Internet;

d) insertion of the concept of indirect profit, and no longer only the intention of profit, which ultimately
induced the interpretation that only the direct profit would characterize the crime.

These changes certainly mean a contribution to the combat of piracy, which are tuned to Law 9610/98 and to
the international treaties thereon, although the effectiveness of such provisions clearly depends on the
authorities” will to apply same.

Another relevant aspect of such amendments was the understanding that the full copying of intellectual work
does not constitute a crime in the case it is for the private use of the copier, that does not aim a profit, directly
or indirectly (paragraph 4). Such practice characterizes, according to Law 9610/98, an illegal civil act, which
demonstrates that the legislator advanced by treating with less strictness the private use (and without a
direct/indirect profit purpose) of intellectual work.
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4.6. Domain name

Simone Bittencourt de Menezes /
Elisa Bastos Mutschaewski -
Momsen, Leonardos & Cia.

4.6.1. Registration before FAPESP

The registration of domain names system was created in Brazil in 1998, according to which FAPESP
(Fundacdo de Amparo a Pesquisa do Estado de Sdo Paulo) was delegated authority to provide ““.br”
registration services, as provides Resolution 001 of April 15, 1998 issued by the Managing Committee (CG).

The registration of a domain name with the “.br’” extension is applied for through filling out the electronic
application form found at FAPESP’s website www.registro.br. The application for registration of a domain
name may be filed by any organization that is legally established in Brazil as a company or individual that
has a contact in Brazilian territory. However, there are special requirements for the registration of certain top
level domain names (TLD, abbreviated DPN, in Portuguese). For example, the case of registration of the
“com.br”” DPN, which requires the applicant to inform its corporate registry/taxpayer registration number
(CNPJ). The other requirements for the registration of other DPNs may be asserted in FAPESP’s website.

It should be emphasized that a foreign company that intends to register a domain name with FAPESP must
have an attorney in fact legally established in Brazil and be registered in the registry’s system. Subject to this
registration, the company will receive an identification number that it must indicate in the registration
application form, in replacement of its CNPJ registration number, which is requested to companies that are
established in Brazil.

In addition to such registration, a foreign company that intends to register a domain name in Brazil must
submit the following documents:

(i) power of attorney, duly legalized in the company’s country of origin, granting powers to the attorney to
file an application for the domain name;

(ii) affidavit attesting the company’s line of business, duly legalized in the country of origin, stating its
corporate name, address, telephone number, corporate purposes, the activities in which it is engaged,
name and title of its legal representative; and

(iii) affidavit, duly legalized in the country of origin, attesting the company’s commitment to establish its
operations in Brazil, on a permanent basis, within 12 months as of the date on which this document is
submitted to FAPESP.

Note that it is necessary to legalize such power of attorney and affidavits before the Brazilian Consulate in
the country of origin and, further, to submit the sworn translations thereof, copies of the attorney-in-fact’s
CNPJ or CPF identification card, and a statement by the attorney-in-fact informing the ID of the foreign
company’s contact.

In the event the empowered attorney does not have a registered entity in the FAPESP system, then such
registration must be arranged by providing the complete identification particulars of the attorney: CNPJ or
CPF number, corporate name or the individual’s name, full address, phone number and ID of the contact

party.

Pursuant to the submission of the application form by e-mail and the submission of the required documents,
FAPESP will conduct a search to assert whether a similar domain name already exists or whether the
claimed domain name is identical to a notorious or well-known trademark, according to a list held by
FAPESP based on information thereon provided to it by the Brazilian Trademark Office (Instituto Nacional
da Propriedade Industrial — INPI). If the domain name is identical to another already existent or to a
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trademark that is considered notorious or well-known (and that is included in the aforesaid list), then
FAPESP will reject the application and no administrative appeal may be filed against such rejection decision.

FAPESP exempts itself from any liability in regard to any violation of a third party’s intellectual property
rights, inasmuch that it does not carry out any investigations jointly with the INPI to assert whether the
claimed domain name has already been registered as a trademark by another party. The only search that
FAPESP carries out is the search quoted above.

Upon FAPESP’s acceptance of the application for registration of the claimed domain name, which issues in a
few seconds, the applicant must pay fees for its registration and for its ongoing validity.

It is important to quote that the registration of a domain name implies in agreement with the clauses of the
adhesion contract imposed by FAPESP, which establishes the parties’ obligations. We draw attention to
clause 3, which establishes the obligations of the domain name’s owner’, the lack of compliance with which
shall lead to the cancellation of the domain name.

Further, we emphasize the provisions of Resolution no. 001 of April 15, 1998 issued by the Managing
Committee of the Internet in Brazil, which establishes in its article 7 the extinction of the right to use a
registered domain name in the Internet that has a ““.br” extension, entailing its cancellation®.

We further emphasize that as of April 4, 2002 the maximum limit of 10 domain names per person, i.e. per
CNPJ or CPF number, no longer exists. Currently, a company or individual may register as many top level
domain names (DPN) as it wishes.

However, the restriction to the registration by the same entity of the same expression as a domain name
under different, generic top level domain names (DPNs) continues effective. This is intended to maintain the
richness of the field of names and enable the co-existence of homonyms under different DPNs. However,
certain combinations are allowed. For example, the same owner may own “company.com.br” and
“company.tv.br” domain names, but cannot own simultaneous registrations for “company.com.br” e
“company.ind.br” domain names.

It is important to stress certain points regarding the process of the release of a domain name. When a domain
name is found to be in a release process it is likely that this is due to the lack of payment by the owner of the
fees required for the registration or due to the non-use of the domain name in the period established by
FAPESP.

Thus, during the release period the parties that are interested in the registration of the domain name may, in
the period determined by FAPESP, submit their candidacy for its registration.

Upon the expiration of the period to submit candidacy, the domain names that were not claimed or that were
claimed by only one individual or company shall be automatically made available for registration to the first

"111. DUTIES OF THE APPLICANT
The following are duties of the APPLICANT:
- Keep its information particulars updated;
- Keep the assigned DNS servers of the domain name properly operational, according to the use policy published in the website;
- Submit the documentation upon request by REGISTRO.BR;
- Pay the annual fee to maintain the domain name in the period established for the payment thereof.
8 Article 7 — The right to use the domain name registered in the Internet under the extension “.br” shall be extinguished, entailing its
cancellation, in the following events:
| — express waiver by the owner, through a proper instrument;
Il — non-payment of the fee for registration and/or for the maintenance thereof, within the periods established for the payment
thereof;
111 - lack of regular use of the domain name during a continuous 180-day period;
IV — non-compliance with the rules established in this Resolution and its Appendixes.
V — pursuant to court order;
Sole Paragraph — In the events set out in “II” and “IV”, the owner shall be notified to comply with the requirement in up to 30 days,
upon the expiration of which, in the event of non-compliance, the registration shall be cancelled.
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interested party. If several claims for registration were submitted in the course of the release process, then a
new release process will be opened until a claim is submitted for the domain name.

It is important to note that, up to this date, FAPESP has not yet adopted any alternative dispute resolution
procedure. Thus, any controversy or dispute involving domain names that have the ““.br”” extension must be
submitted to a court.

4.6.2.  Resolution of Conflicts involving Trademarks and Domain Names

Without doubt, the Internet has become one of the most efficient communication channels between
companies and their customers, enabling in most cases the latter to purchase products or contract services
without leaving the office. Hence, many companies have been investing considerably to reflect, in the virtual
world, all the prestige that they have obtained in the traditional trade channels.

To this effect, one of the first steps that the companies take is to register a domain name with FAPESP.
Through such electronic address the consumer may access the website of the company and purchase the
products or contract the services that are desired.

Not rarely, the companies that pursue a virtual address decide to register as such their trademarks that are
familiar to the consumer. Some of these companies are unpleasantly surprised when they learn that their
trademarks have already been improperly registered in the name of third parties.

In fact, FAPESP copied the system that was adopted by the U.S. registration authorities, which is based on
the first-come, first-served principle®. Accordingly, the owner of the domain name shall be the party that first
registers it before such authority, even if such domain name reproduces a duly registered trademark of a third

party.

In applying for the registration of a certain domain name before FAPESP, the applicant must attain solely to
the fulfillment of the formal requirements that FAPESP established. FAPESP’s role is restricted to checking
whether such requirements have been met in order to grant the domain name that the applicant claimed,
without even conducting a prior assertion (though only superficial) of the legitimacy of the applicant to apply
for the registration of a certain expression as a domain name.

Granted the registration, FAPESP claims its exemption as to any and all liability for both the improper use of
the domain name and for the improper registration of trademarks by third parties'®. Furthermore, it should be
noted that when FAPESP adopted the U.S. system’s principle of priority to secure the registration of a
domain name, it disregarded the resolution of disputes by arbitration procedure that was adopted by the U.S.
and developed by the ICANN (Internet Corporation for Assigned Names and Numbers), which has played a
key role in the settlement of disputes that involve domain names.

Given that the owner of a registered trademark cannot obtain, either through an administrative proceeding
before FAPESP or through an arbitration proceeding, the cancellation or assignment of the domain name that
was registered detrimental to its intellectual property rights, the only option that it will have is to resort to
court action. Currently, it is being discussed whether FAPESP should or not be included as a co-defendant in
the lawsuit, but its inclusion would imply in the transfer of the authority (jurisdiction) to process and rule the
case by a civil court to a federal government treasury court.

® Article 1 of Resolution 001/98 of the Managing Committee reads: “Article 1 — The Registration of Domain Name shall adopt as a
criterion the principle that the right to a domain name shall be vested on the first applicant that fulfills, in the filing of the
application, the requirements for the registration of the domain name, according to the conditions established in this Resolution and
its Appendixes.”

10 paragraph 3 of article 1 of Resolution 001/98 of the Managing Committee reads: “Paragraph 3 — The applicant is exclusively
liable for the selection of the domain name that was claimed and its proper use, and upon the filing of the registration application
exempts the Managing Committee and the registrar, if it is another party, against any and all liability for any damages pursuing
from its authorized use, being accountable for any court or non-court action that may arise pursuant to the violation of rights or
damages caused to any third party.”
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The cases involving the violation of trademarks in domain names have already become common before the
Brazilian courts, which have already established important precedents, some of which we shall heretofore
address.

In most of the cases the Brazilian courts have ruled privileging intellectual property rights in detriment of the
acts of piracy committed by those who, without demonstrating any right or legitimate interest in the
registered expression, obtain the registration of a domain name. As examples, we hereby transcribe two
summaries of rulings of the Court of Appeals of the State of Rio de Janeiro (TJRJ):

“Interlocutory Appeal. Regular track, cognizance suit. Rejection of claim for advance judgment. Grant of the effect to
the appeal to suspend the appealed decision, by granting advance judgment. Fulfillment of the requirements for such
grant. Evidence of major losses posed by the use, in the Internet, of domain names that match trademarks that were
registered by the plaintiffs. Non-existence of significant damages or of the irreversibility of the grant effects to the
defendant. Appeal granted. Advance judgment already awarded with the effect of suspending the appealed
decision, which should be upheld.” Our emphasis. (Interlocutory Appeal — Al no. 2000.002.04140, 12" Court,
Ruling dated Dec. 11, 2001)

“Intellectual property matter. Cognizance lawsuit aimed at terminating the use of a domain name in the Internet.
Conflict between domain name registered with FAPESP and, on the other side, other domain names also registered
with FAPESP and word and word + device trademarks applied for before the Brazilian Trademark Office (INPI), all
having the expression “IG” as their main and characteristic element. Claim for injunction foreseen by article 209,
paragraph 1 of Law 9279/96 (the Intellectual Property Law), originally rejected by the lower court, followed by the
rejection of the effect to the appeal to suspend the appealed decision. The lower court decided to accept the claim and
ordered, following the transition of the decision to the status of a definitive decision, to issue an order to FAPESP to
cancel the registration of the “ignoticias.com.br”” domain name. The defendant in the interlocutory appeal filed an
appeal, which was accepted with the effect to suspend the appealed decision and for the reexamination thereof by the
lower court. Continuity of procedural interest in the ruling of the Al appeal, vis-a-vis the possibility of grant of the
injunction originally rejected. Existence, based on the elements contained in the records of the appeal and pursuant
to the analysis of the decision issued in the cognizance suit, of the conditions for the grant of the claimed injunction.
Fulfillment of the requirements of demonstration of the right and of the risks associated with unfair competition
practices, capable of damaging the reputation or the decisions of the appellant that filed the Interlocutory Appeal,
pursuing from the establishing of confusion in regard to the products and services. Interlocutory appeal accepted
with the grant of injunction for the defendant of the Interlocutory Appeal to abstain, until the ruling of the appeal,
from using the “ignoticias.com.br” domain name, subject to a daily fine equal to 20 minimum monthly wages,
ordering FAPESP to take the proper steps.” Our emphasis. (Interlocutory Appeal no. 2001.002.12221, 3" Court,
Ruling dated Aug. 13, 2002)

In a recent and interesting ruling of the TJRJ, the Principle of Specificity’* (which governs Brazilian
trademark law) was adopted to assess the conflicts involving a trademark and a domain name. It found that
the third party, who registered the other party’s trademark as a domain name, did not violate the trademark
rights of the lawful owner thereof since it was engaged in a totally unrelated field of business, not
representing any risk to the consumer:

“Intellectual property matter. Trademark. Registration before the Trademark Office (INPI). Principle of Specificity.
Article 123 of the Intellectual Property Law. An Internet access provider that registered a domain name before
FAPESP does not practice unfair competition against a company engaged in the field of sale of household electrical
appliances and the like, that previously registered a similar expression before the Trademark Office (INPI). Totally
unrelated lines of business, the trademark not consisting in this case a well-known trademark (as defined in article
125)”” Our emphasis. (Appeal no. 2002.001.21172, 17" Court, Ruling dated Nov. 13, 2002)

Hence, we may note that although the resolution of conflicts that involve trademarks and domain names is
becoming evermore common in the rulings of the Brazilian courts, the rulings of the cases that have been
submitted thus far have privileged the owners of the intellectual property rights.

1 According to which a registered trademark is protected under the products or services class in which its registration was granted
and in the other products or services classes related thereto.
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4.7.  Genetic Resources, Traditional Knowledge and Biotechnology

Daniele Maia Teixeira Coelho /
Luciana Jansen de Oliveira Figueiredo -
Momsen, Leonardos & Cia.

4.7.1.  Biodiversity and Genetic Resources

With regard to the legal protection of biodiversity and genetic resources the Convention on Biological
Diversity (CBD)™ must be reviewed as it introduced important concepts and established minimum
parameters to be observed by the member countries in the regulation of the matter.

The CBD, which was drafted in the so-called “EC092” (meeting held between Chiefs of State in Rio de
Janeiro, Brazil) was characterized by the concern with sustainable development, which consists in the
development that meets the current needs without jeopardizing future generations.

According to the CBD *“biological diversity” means “the variety of live organisms of all origins, covering,
among others, the terrestrial, marine ecosystems and other aquatic ecosystems and the ecological complexes
to which they are integral parts, covering, further, the diversity within the species, among species and of
ecosystems” and the “genetic resources” mean the “genetic material of real or potential value.”

Among the targeted purposes, may be quoted:

1) the conservation of the biological diversity and traditional knowledge;

2) the sustainable use of the components thereof, respecting traditional cultural practices; and
3) the fair and equitable sharing of the benefits that result from the use of the genetic resources.

Being Brazil one of the fifteen “mega-biodiversity” countries, holding approximately 22% of the entire
biodiversity of the planet and an immense cultural diversity (parties, traditions, arts and rituals) and, further,
having evolved into a major agricultural producer in the foreign market, it is now a party to the main
agreements on environmental protections and sustainable development, such as the Kyoto Protocol, recently
approved on the Global Leading Countries Meeting on Sustainable Development (so-called R10+10).

Internally, a set of laws, projects and programs are creating more efficient instruments to enable the
transition to a new model of sustainable development.

Brazil’s biodiversity is estimated to be worth US$2 trillion. Irrespective of whether this estimate reflects the
reality, what is known is that the global social-economical interests converge over biodiversity as it
constitutes a source for the feeding of the world’s population and of the active ingredients in the production
of medicines.

4.7.2.  Traditional Knowledge and Access to Genetic Resources

It is important to stress that in the study of this matter must be dismantled the stereotypes of traditional
meaning “old”, “ancient” as this word in no regard invokes such meanings. Here, traditional concerns the
cultural particulars of each community, which pursue from practices adopted by the community to solve a
certain problem and which solutions are transmitted from generation to the next generation.

In referring to Traditional Knowledge (TK), the first vision that comes to mind is that of Indians, huts and
settlements. Without discrediting the Indian community and despite that they hold slightly over 10% of
Brazilian lands, with communities that total approximately 350,000 individuals, the other traditional and
non-traditional communities that contributed to the growth of the Brazilian Traditional Knowledge should
not be forgotten.

12 Signed in Rio de Janeiro on June 5, 1992 and internally adopted in Brazil through Decree no. 2.519 of March 16, 1998
January 2006 © SWISSCAM - Swiss-Brazilian Chamber of Commerce Page 58 of 218



Thus, the traditional communities are comprised by Indians, natives, Azoreans, backwoods inhabitants,
palm-tree area natives, jangada-type rafters, swampland natives, pastors, quilombo fugitive slaves, Amazon
area cross-bred natives, non-Amazon cross-bred races, ranchers/cowboys, small fisherman and producers,
while the non-traditional communities are comprised by farmers, vacationers, salespersons, government
workers, entrepreneurs, employees, owners of palm processing companies or of other resources,
lumberjacks.

Given that the Brazilian communities are more closely akin to the contents of this article, it is important to
mention their main features:

- dependency and consequential in-depth knowledge of nature and nature’s cycles, generating a better use of
the natural resources and consequential improvement of the subsistence activities;

- notion of territory where the social group reproduces economically and socially;

- reduced accumulation of capital;

- importance of the family and of the relations of relatives;

- importance of symbols, myths and rituals (associated with hunting, fishing and mining activities);

- use of simple technologies, with a low environmental impact; and

- minimum political power.

What, then, would be Traditional Knowledge? The Worldwide Intellectual Property Organization (WIPO)®
finds that: “Traditional Knowledge consists in the innovations and creations of traditional basis that result
from the intellectual activity in the industrial, scientific, literary or arts fields.”

The search for protection instruments more efficient than those that currently exist in Brazilian law is merely
beginning. Therefore, the possibility of adopting a sui generis protection system has not been deeply
discussed, not being feasible in the opinion of international organizations such as WIPO and UNESCO
(United Nations Educational, Scientific and Cultural Organization) the use of the known protection
mechanisms as they would solve only a part of the problem, leaving other aspects unprotected.

Through such research the study group of WIPO concluded that the literary and art work may be protected
under copyright Law; the technical creations by the Principle of Repression of Unfair Competition and by
patents; the aesthetic and functional creations are afforded protection under Copyright and Industrial Design
law, and, finally, the communities’ identification signs would be protected as trademarks and geographical
indications of origin, all of which mechanisms already exist in Intellectual Property law.

In his statements made in meetings held in Manaus, Maranhdo and in Rio de Janeiro, Nuno Pires de
Carvalho, a WIPO consultant, listed the characteristic elements of the Traditional Knowledge that are not
included in the foregoing protection mechanisms, this being, inclusively, the justification for adoption of a
sui generis protection system. Such elements are four, namely:

1) Holistic Element, pursuing from the culture, spirituality and practice of this Knowledge;

2) Adaptable Element, in view of its ongoing evolution;

3) Complementary Element, since they are cultural identifiers and have an economical function; and
4) Pragmatic Element, as its production is no systematic.

In this regard the aforesaid WIPO consultant mentioned the main questions in the attempt to fit the TK into
the mechanisms currently adopted to protect Intellectual Property, to which questions answers have not yet
been found: is there novelty in the subject matter of the right?; who would be the author and owner of such
right?; what would be the period of protection; how would the right be acquired, would this right be
exercisable and could it be cancelled?

In addition to a sui generis protection system, WIPO recommends the creation of modern data bases, such as
those already implemented by Venezuela, China and India, which position is being defended by Brazil.

1% Concerning the Exploratory Missions on Intellectual Property and Traditional Knowledge of April 2001 (www.wipo.org).
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Brazilian laws:

For several decades the Brazilian government is expressing concern with the protection of the cultural
patrimony of Brazil and has taken important legislative initiatives. The most recent are quoted below:

Legislation Subject Matter

State Law no. 1.235/97 | Provides on the instruments of control of the access to the genetic resources of the
of the State of Acre State of Acre.

State Law no. 388/97 of | Provides on the instruments of control of the access to the biodiversity of the State of
the State of Amapa Amapa.

Decree no. 3.551/00 Establishes that the registration of cultural assets of immaterial natural that constitute
Brazilian cultural patrimony operates through a specific system of books, always
quoting the historical context of the asset and its national relevance for the memory,
identity and formation of Brazilian society. Accordingly, at the initiative of the
Ministry of Culture, the National Program of Immaterial Patrimony was created and
contains 4 books: Book of Registration of Knowledge (for the knowledge and form
of doing rooted in the daily activities of the communities), Book of Registration of
Festivities (for the rituals and parties), Book of Registration of the Forms of
Expression (for the literary, musical, plastic arts, scenery and amusement arts) and
Book of Registration of Sites (for the places where collective cultural practices are
reproduced). As regards the Traditional Knowledge, Folklore and Handcraft, it would
be possible to catalogue it in the aforementioned books, eternalizing the description
of celebrations, religious or non-religious ceremonies, rituals, musical, literary and

art work.
Provisory Act (MP) no. | Provides on the access to genetic resources and to associated traditional knowledge
2.186-16/01 on the sharing of benefits and the access to technology, transfer of technology
derived from its use, among other provisions.
Decree no. 3.945/01 Regulates article 10 of MP 2.186-16/01: Defines the composition of the Council of

Management of the Genetic Patrimony, which affords the possibility of registering
the Traditional Knowledge associated to the genetic patrimony.

As may be noted in the foregoing table, Provisory Act (MP) no. 2.186-16/01 provides on the access to
genetic resources and to the associated traditional knowledge, among other provisions. It is important to
clarify that the traditional knowledge may or may not be associated to the genetic resources and, if
affirmative, shall be regulated by this Provisory Act.

In this regard, we resorted to the MP to define the concept of “associated traditional knowledge”:
“information or individual or collective practice of an Indian or local community, having a real or potential
value, associated to the genetic patrimony.”

The local community that creates, develops, holds or preserves the knowledge thenceforth has the right to: be
recognized the origin of the access to the knowledge in all of the publications, usages, exploitations and
disclosures (inclusively being mandatory to mention the origin in any patent applications); prevent non-
authorized third parties from exploiting the knowledge; receive benefits for the economical exploitation of
the knowledge by a third party.

As a curiosity, inasmuch that the traditional knowledge not associated to the genetic resources, such as e.g.
folk expressions, is not the subject matter of this article, the protection thereof has been widely discussed and
considered the possibility of attributing copyright protection or to create a protection system through the
cataloging of the 4 Books of the Ministry of Culture, in accordance with Decree no. 3.551/00.

More specifically in regard to the access, the MP introduces important definitions: “access to genetic
patrimony” means “the obtaining of a sample of a component of the genetic patrimony for the purposes of
scientific research, technological development or bio-prospection, aimed at its industrial or other type of
application” and “access to the traditional associated traditional knowledge” means “obtain information on
the knowledge or individual or collective practice associated to the genetic patrimony of an Indian or local
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community, for the purposes of scientific research, technological development or bio-prospection, aimed at
its industrial or other type of application”.

Therefore, it may be concluded that the human genetic patrimony is not covered by this MP.

The access is subject to authorization by the Management of Genetic Patrimony Council and the use, sale
and benefiting (which are subject to inspection, restrictions and sharing of benefits) are subject to Federal
Government authorization, being prohibited the access for practices that are hazardous to the environment,
human health and for the development of biological and chemical weapons.

The Provisory Act (MP) further determines the equitable sharing of the benefits derived from the
exploitation of a component of the genetic patrimony and of the associated traditional knowledge (through a
“Contract for Use of Genetic Patrimony and Sharing of Benefits”, the parties to which would be the owner of
the public or private property or the representative of the Indian community or local community and the
official Indian authority, on one side, and the national entity authorized to access and the intended
organization. The benefits may consist in: profit sharing, payment of royalty fees, access and transfer of
technology, licensing, free of charge, of products and processes and training of human resources.

In the event the economical exploitation of the product or process has been developed based on a sample of a
component of the genetic patrimony or on associated traditional knowledge accessed in violation of the
provisions, the violator shall be subject to payment of an indemnity equal to at least 20% of the gross
revenues obtained with the sales of the product or of the royalties paid by third parties to the violator through
a licensing of the product or process or for the use of technology, whether protected or not by intellectual
property law, in addition to the applicable administrative and criminal penalties.

The venue for solution of conflicts in the “Contract for Use of Genetic Patrimony and Sharing of Benefits”
must necessarily be Brazil.

We stress that this Provisory Act (MP) has been heavily criticized, especially by the scientific community,
which claims a simpler path for the national researcher to collect samples and information without violating
the law.

The position adopted by the Brazilian government has been expressed in the main international venues. In
December 2001, for example, 23 Indian curing doctors (pajés) representing Brazilian Indian tribes met in
Sdo Luis, Maranhdo, to draft a letter that was subsequently presented in the Second Meeting of the Inter-
governmental Intellectual Property Related to Genetic Resources, Traditional Knowledge and Folklore
Committee, which was held in the headquarters of WIPO in Geneva, Switzerland. The following part of such
letter stands out: ““As traditional Indian tribes that live in several ecosystems, we have knowledge on the
handling and sustained use of this biological variety. This knowledge is collective and does not consist in a
product that may be sold as any common object in the market.”

Even if the protection of biodiversity and the economical exploitation thereof is urgently required, the
preservation and the conservation of this patrimony is foremost an issue of humanity and survival of future
generations, being indispensable the immediate creation of a data base to catalogue the natural and cultural
riches.

4.7.3.  Biotechnology and Protection of the Associated Creations

Biotechnology congregates techniques that enable the use of live organisms or parts of live organisms,
modified or not, to generate new products with specific purposes.

The impact of biotechnology has been felt mainly in the fields of agriculture and health, of both humans and

animals. New vegetable varieties, drugs and vaccines and also research in the field of embryology and
reproduction of animals have brought a new dimension to the field of biotechnology.
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The analysis of genomes has been used to isolate and characterize genes apparently involved in biological
processes controlling features of great economical importance in plants, animals and microorganisms.
Accordingly, plants that are genetically modified resistant to plagues and that have a capacity of producing
drugs and biopolymers may be obtained.

The social-economical importance of biotechnology may be demonstrated by the value associated with its
global market, estimated at more than US$ 50 billion per annum. According to data collected by EMBRAPA
(Brazilian Agricultural/Livestock Breeding Research Institute) in agriculture alone there is a potential market
of US$ 30 billion per annum.

The biotechnological inventions result from high investments, specialized infrastructure and detailed
regulatory approval and in order to encourage such inventions a protection system is needed.

In this regard, Brazil broadly protects the creations that result from biotechnology: biotechnology inventions
are patentable, provided that specific requirements are met and new plant varieties may be registered with the
National Protection of Plant Variety Service (SNPC). It should be emphasized that health-related products
are pending regulation by the Brazilian Federal Health Surveillance Department (ANVISA).

Brazilian legislation:

The protection of inventions began in Brazil in 1809 and patent protection was afforded to the authors of
industrial inventions or discovery in 1882. Since then the law has been continuously amended (totaling five
bills and an industrial property code).

Currently, patent protection is regulated by Law 9.279/96. Two specific articles thereof Article 10.1X and
Article 18.111) outline the protection for inventions that result from biotechnology and/or derived from access
to genetic resources:

“Article 10 — The following are not considered an invention or utility model:
IX — the whole or part of live, natural beings and biological material found in the natural environment or isolated
there from, including the genome or germ plasma of any natural living being and the natural biological processes.

Article 18 - The following cannot be protected by a patent:

111 — the whole or part of living beings, except genetically modified microorganisms that fulfill the three requirements
of patentability — novelty, inventive function and industrial application — established in article 8 that do not consist in
a plain discovery.

Sole Paragraph - For the purposes of this law, genetically modified microorganisms are organisms that, except the
whole or part of plants or animals, that express through direct human interference in its genetic structure, a feature
that is normally not attained by the species under normal conditions.”

As regards new plant varieties, Brazilian law provides protection since 1945, as mentioned in Article 3.1 of
Decree-law 7.903 of Aug. 27, 1945 (as amended by Decree-law 8.481 of Dec. 27, 1945):

“Article 3 — The protection of industrial property is provided through:
(a) the grant of a patent privilege to inventions, utility models, industrial designs or models, new plant varieties;”

In 1997 the so-called “Plant Variety Law” was introduced to protect new plant varieties similar to UPOV
(abbreviation in French for “International Convention for the Protection of Plant Varieties”) more
specifically the version of 1978 of the UPOV convention, Brazilian law adopting some of the provisions of
the 1991 UPQV version. It should be emphasized that Brazil became a member of UPOV in March 1999
(adhering to the 1978 version of this Convention), and its adherence was confirmed by Legislative Decree
no. 28 of 1999.

The regulation of the aspects related to bio-safety, such as the use of genetic engineering and release into the
environment of genetically modified organisms must abide by Law 8974 (the so-called the “Bio-Safety
Law”). It should be emphasized that the regulation of these aspects has not yet assured the release of the
plantation and sale of the crop of genetically modified plants in Brazil - this still being a controversial theme.
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The following table indicates the current legislation:

Legislation Subject matter

Law 9.279 of May 14, 1996 Regulates industrial property-related rights and obligations.

Law 10.196 of Feb. 14, 2001 Amends and adds provisions to Law 9.279 of May 14, 1996 which regulates
industrial property-related rights and obligations, among other provisions.

Law 9.456 of April 25, 1997 Institutes the right to Plant Variety Protection, according to the provisions
established therein.

Law 10.711 of Aug. 5, 2003 Provides on the National System of Seeds and Seedlings, among other
provisions.

Law 8.974 of Jan. 5, 1995 Regulates sections Il and V of Paragraph 1 of Article 225 of the Federal
Constitution, establishes rules for the use of genetic engineering techniques
and release into the environment of genetically modified organisms, authorizes
the Executive Branch to create, at the level of the Presidency of the Republic,
the National Bio-Safety Technical Committee, among other provisions.
(Amended by Provisory Act (MP) 2.191-9 of Aug. 23, 2001)

(Regulated by Decree 1.752 of Dec. 20, 1995)

(See Internal Regulation of CTNBio and Decree 3.871 of July 18, 2001)

Law 10.688 of June 13, 2003 Establishes rules for the sale of the production of soybean of the crop of 2003
among other provisions.

The Brazilian background and international treaties on biotechnology scenario:

The Brazilian laws currently effective do not object the protection, by industrial property law, of inventions
in the biotechnology field, as previously stated. A comparison between Brazilian law and TRIPS
(abbreviation for Trade Related Aspects of Intellectual Property Rights Agreement, introduced by the World
Trade Organization — WTO) does not reveal any inconsistency between the two texts, more specifically the
comparison of articles 10 and 18 of Law 9.279 and the clauses of the TRIPS agreement.

The TRIPS agreement prohibits legal exclusions of the protection of any technology field, except for a few
specific cases. In the biotechnology area the exclusion of patent protection by the member countries may
apply to inventions (as established in section 5, Article 27 of TRIPS) that:

a) conflict with public order or morality, inclusively to protect the life and health of humans, animals or
plants, or to prevent major damage to the environment;

b) diagnosis, treatment and surgery of animals or humans methods;
¢) animals or plants that are not microorganisms;

d) essentially biological processes for the production of animals and plants, except non-biological or
microbiological processes.

Another very important issue regarding patent protection in the biotechnology area concerns the patents of
inventions that derive from the access to genetic resources and associated traditional knowledge. This matter
is specifically addressed in Provisory Act (MP) no. 2186-16, previously quoted in paragraph 2 above, which
determines that the patent applications for processes or products obtained from a sample of a component of
the genetic patrimony must inform the origin of the genetic material or traditional knowledge.

Provisory Act (MP) 2186-16 aims to harmonize patent law and the purposes of CDB. Several aspects related
to the applicability of this MP are being discussed however no national consensus thereon has been reached
yet. In this regard, it should be stressed that this paper doe not aim to discuss these different aspects, but
rather solely address the current Brazilian scenario involving biotechnology and its inter-dependence with
biodiversity, genetic resources and the traditional knowledge associated thereto.
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Finally, despite of the protection of Traditional Knowledge and biodiversity being an issue of sovereignty
that contributes to define the position that Brazil occupies in the international market scenario since the sums
that will circulate with the prospection of its genetic resources and subsequent sales is already being
estimated, the preservation and conservation of this patrimony is foremost an issue of humanity and survival
of future generations.

4.7.4.  Practical Recommendations for the Corporate Use of Biotechnology

4.7.4.1. Genetic resources and Associated Traditional Knowledge:

- Abidance by the provisions of Provisory Act (MP) no. 2.186-16/01:

The participation of a foreign company in an expedition for collection of sample of genetic component on-
site and to access associated traditional knowledge will only be authorized when jointly with a Brazilian
governmental entity, with the coordination of the activities carried out compulsorily by the latter and
provided that all the organizations involved conduct research and development activities in the biological
and related areas.

When there is a perspective of use on a commercial scale, the access to a sample of component of the genetic
patrimony, in on-site conditions, and to the associated traditional knowledge shall occur only after the
Contract for Use of the Genetic Patrimony and Sharing of Benefits has been executed. And whenever there is
a perspective of commercial use of a product or process that results from the use of a component of the
genetic patrimony the prior execution of such contract will be required.

The access to technology and the transfer of technology between the Brazilian research and development
organization, whether governmental or private, and the foreign entity may be implemented, among other
activities, through scientific research and technological development; constitution and training of human
resources; exchange of information; exchange between the Brazilian research entity and the foreign-based
entity; consolidation of scientific research and technological development facilities; economical exploitation,
on a partnership basis, of a process or product derived from the use of the component of the genetic
patrimony; and by establishing a joint venture of the technological base.

- Abidance by the rules established in the State laws of Acre and Amap4, in the event of interest to

access the genetic resources of these States.

4.7.4.2. Patent Protection in the Biotechnology field and Protection of New Plant Varieties Through the Plant
Varieties Law:

- Abidance by the exclusions of patentability established in Articles 10.1X and 18.111 of Law 9.279:

Materials found in the environment, even if isolated there from, are not patentable. However, new formulas
and or compositions, vesting inventive aspects and that have an industrial application containing such inputs
may be patented.

Another very important aspect in the patent protection of biotechnology concerns the exclusion of parts of
live beings, according to Article 18.111. Animal or plant cells, even though functioning as microorganisms are
considered by the Brazilian Industrial Property Institute (INPI) as parts of live beings and, therefore, are not
patentable. Thus, in inventions that include cells that operate as microorganisms and the processes for
obtaining products associated there with, only such processes and products are patentable.

- Abidance by the exclusions of patentability of plants established in Law 9.279 and the protection of new
plant varieties according to Law 9.456 (Plant Variety Law):
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In further regard to the exclusion of plant protection (the whole or parts of live beings), a quite confusing
situation may be found with regard to the plant varieties that have not yet been included in the list of
protection of the Plant Variety Law.

According to Article 4 of Law 9.456 (Plant Variety Law), more specifically Paragraphs 2 and 3 thereof, the
protection of plant varieties is progressive.

Article 4 — The new plant variety or the essentially derived plant variety that derives from any other plant gender or
species may be protected.

()

Paragraph 2 — The entity responsible for the protection of the plant varieties shall disclose, progressively, the plant
species and the corresponding minimum description elements that are required for the opening of protection
applications, and also the corresponding limit dates for the effects of item | of the preceding paragraph.

Paragraph 3 — The disclosure referred in the preceding paragraph shall be consistent with a scale of species, in
accordance with the following schedule, expressed in cumulated total protected specie:

| —on the date of effectiveness of the regulation of this Law: at least 5 species;

Il — after 3 years: at least 10 species;

111 — after 6 years: at least 18 species;

IV — after 8 years: at least 24 species.

Hence, new plant varieties that are not yet in the list of species that may be protected as plant varieties will also
not be protected by patent in Brazil under the system introduced by Law 9456/97. Up to this date, the Brazilian
government has officially recognized the following plant varieties:

Pineapple plant (Ananas comossus (L.) Merrill), Pumpkin, Lettuce (Lactuca sativa L.), Cot